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bar as well as of disbarments from it; and as the 
state is made up chiefly of rural communities, each 
commissioner is made the head of the bar in his 
judicial circuit, of which there are twenty-one in 
\labama. But this is not held to supplant volun- 
tary local bar associations in the cities. 

The new law puts every lawyer in the state 
involuntarily in the incorporation, and devotes his 
annual state license fee of ten dollars to the main- 
tenance of the expenses of the order—the mainte- 
nance of a secretary, the expense incident to exam- 
inations for admission to practise, the expense 
incident to prosecutions for disbarment, and any 
other legitimate expenses. 

The chief question for discussion at Sheffield 
was whether the old voluntary state bar association 
should be continued as a separate organization, or 
whether its functions should be turned over to the 
meetings of the entire bar, and an attempt be made 
to obtain thereby larger meetings, and broader 
work throughout the profession. 

This plan was decided upon, and therefore a 
resolution was passed in each body declaring the 
merger, and the new incorporation will continue the 
name of The Alabama State Bar Association. The 
law will be amended so as to elect the president 
and vice-president at the annual meeting; and the 
Board of Commissioners will become also the gen- 
eral executive committee of the Bar. 

Of course Col. Alexander Troy, the first and 
only Secretary of the Alabama State Bar Associa- 
tion since its foundation forty-seven years ago, was 
first unanimously elected by the Board of Com- 
missioners Secretary of the new incorporation; but 
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owing to the increased duties incident to its more 
extensive activities, he felt unable to accept; so 
William B. Harrison, of Birmingham, was elected 
to the Secretaryship. 

As the decision in Alabama to have only one 
comprehensive State Association is contrary to the 
plan throughout the Canadian Provinces, where an 
inclusive incorporated bar has obtained for many 
years, the success of the incorporated bar in Ala- 
bama from a social standpoint will be watched by 
lawyers over the country with some interest. 

“Mr. Harrison is already receiving from all over 
the country letters of inquiry on various phases 
of the law. At the meeting at Sheffield, one of 
the most interesting features was the annual ad- 
dress by U. S. District Judge Henry D: Clayton, of 
Montgomery. Robert B. Evins, of Birmingham, 
closed his term as President, and Claude E. Hamil- 
ton, of Greenville, was declared his successor. 


The Chicago Bar Association's Fiftieth Anniversary 
{E Chicago Bar Association, which was incor- 
porated May 27, 1874, has been celebrating its 

fiftieth anniversary. The Association has just 

moved into its fine new home, which includes the 
entire twentieth floor of the newly erected Burn- 
ham Building, diagonally across the street from the 
court-house, with high ceilings, unobstructed light 
on three sides, and an unsurpassed outlook over 
lake and city. The library has one entire wing, and 
the dining room the other. Between are the offices 
of the Association, and a lounge which is thought to 
equal those of the best clubs The whole floor has 
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been furnished in admirable taste, from a special 
fund of sixty two thousand dollars contributed by 
voluntary subscription of the members of the Asso- 
ciation. 

A housewarming party was given on the after- 
noon and evening of June 4th. Supper was served 
to seven hundred members, and the total attendance 
went over a thousand. The spirit of the occasion 
was of pride and happiness in the, Bar’s great 
achievement of a home worthy of the high place it 
occupies in the confidence of the public, and of res- 
olution to deserve that confidence, and broaden its 
foundation by still further service. 

At the housewarming Horace Kent Tenney and 
Charles S. Cutting gave delightfully intimate remin- 
iscences of the bench and bar of earlier days, and 
there was community singing under the leadership 


of John D. Black. 


Modern Judicial Procedure at Last in Sight 

HE following statement has been issued by the 

Committee on Uniform Judicial Procedure: 

(1) The Judiciary Committee of the Senate has 
at last favorably reported the procedural bill (S-2061) 
vesting in the Supreme Court the power to make 
rules for the law side of the Federal courts, and it is 
now on the Senate Calendar (No. 668). Senator 
Cummins, the patron, will call it up for passage dur- 
ing the first days of the coming December session. 

(2) This bill that has been suppressed in Com 
mittee for ten years we.are gratified to state is now 
ready for a vote and it will be carried if a vote can 
be had. While a majority of Senators have ex 
pressed themselves in favor of it, a few Senators 
will likely continue to exercise every means in their 
power to prevent a vote on the floor. Success now 
depends upon the influence the lawyers can bring 
to bear between now and December 

(3) There can be nothing of weightier import- 
ance to judges and lawyers than seeing to it that 
obstructive measures shall not succeed. It is ear- 
nestly requested that personal calls be made by 
each judge and lawyer upon his Senators and Mem- 
bers of the House, for the Bill will go right over to 
the House as a Senate Bill, immediately upon its 
Senate. Your Senator should be 
willing to commit himself to vote for the bill; 
otherwise that he will not countenance obstructive 
methods to prevent a vote. The Committee on Uni- 
form Judicial Procedure has worked faithfully for 
twelve years in the interest of this bill. Victory is 
within reach if each individual commit 
his Senators and Congressmen 
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The American Bar Association Journal is on sale at the 
following places: 


New York—Brentano’s, Fifth Ave. & 27th St. 

Chicago—Brentano’s, 218 So. Wabash Ave.; Post Office 
News Co., 31 West Monroe St. 

Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 

Los Angeles, Calif—Fowler Bros., 747 So. Broadway. 
The Jones Book Store, 426-428 W. 6th St. 

Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 

San Francisco, Calif—Downtown Office of The Re 
corder, 77 Sutter St. 
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WHAT THE LAWYER WISHES FROM THE 


NEWSPAPERS 


<espectful Criticism of Courts, Reasonably Accurate Reports of Judicial Proceedings, Fre 
quent Reminders of Duties of Laymen in Administration of Justice and Persistent 
Defense of Our System of Government, Are Among Things Desired of 
Press by Lawyers in Their “Organized Capacities”* 


By Guy A. THompson 


President 


i brother lawyer in 


FI \\ days ago | told ‘ 
St. Louis the subject that had been assigned 
] ] 


me for discussion here today, 
he Lawyer Wishes from the 


sked him for suggestions. He 


namely, “What 
Newspaper,” and 
replied: “Tell 
lawyer wants from the newspaper 
s that his triumphs be elaborately and attractively 
‘ploited and his defeats be wrapped in the mantle 

charitable silence.” But I take it that a dis 


ussion from a viewpoint more impersonal was 


ntended 
[ am sure I cannot answer this question for all 
vyers. I am certain I can answer it for a 
jority. But I assume to tell what the lawyer, 
his organized pacities, wishes from the news- 
per By “organized capacities” I mean bar 
ociations and kindred associations of lawyers 


purpose of upholding the dignity of 
and promoting the science of 
risprudence and the improvement of the law. 
\fter all, it is such associations that are the spokes- 
en for the legal profession, and it is through them 
it the lawyer announces his policies and his plat- 
' question, therefore, is tantamount to 


rmed for the 


e legal profession 


rms. The 


nquiring what the organized profession of the law 


newspaper, and I shall so regard 

While the question is national 

I prefer to consider it, in part at least, in 

ts local aspects and to submit what I believe the 

rganized bar of Missouri wants from the news- 
ipers of Missouri 

In the first place, the lawyer wishes from the 
ewspaper the discharge of those very grave duties 
it rest upon 1 connection with the administra- 

of justice. I shall mention but three. 

One of these is the duty of fair and respectful 
ticism of the courts. The Constitutional guar- 
tee of liberty of the press does not endow the 

privileges. It has no 
eater rights than the ordinary citizen. While 
may differ from the decisions of the courts 


ishes from the 
in this discussio1 


scope, 


\ spapert \ it] spec ial 


express their dissent, 
indalize and speak contemptuously of the court 
the judge, lest thereby the court be degraded 
confidence in its judgments and decrees be 
stroyed. It is h irdly an exaggeration to affirm that 
existing social system and our security in the 
joyment of the rights of life, liberty and property, 
the final analysis, depend upon the maintenance 
the Judiciary And no class is more dependent 
n the protection of the courts than is the news- 
per. Self-interest, therefore, as well as a sense 


University of Mis 


neither may traduce and, 


of Missouri Bar Association 


of duty, should dissuade it from conduct calculated 
to impair the authority of the courts. As stated by 
Chief Justice White: 
The safeguarding and fructification of free and consti- 
tutional institutions is the very basis and mainstay upon 
which the freedom of the press rests, and that freedom, 
therefore, does not and cannot be he!d to include the right 
virtually to destroy such institutions." 

It is highly in the public interest that the 
actions and opinions of our courts be in the public 
view and subject to public criticism and comment 
Therefore, the individual and the newspaper may, 
with impunity, subject the decisions of the courts 
to the most searching scrutiny and the most careful 
analysis and discussion. Indeed, the language of 
criticism and comment may, in its vigor and vehe 
mence, be limited only by a decent respect for the 
institution of the Judiciary. But this does not mean 
that the judge himself may be attacked; that he 
may be charged with incompetence or with dis 
honorable motives (unless, of course, upon the 
clearest proof); that an unfair history of the case 
may be given; that a distorted, incomplete, or 
misleading summary of the facts or of the decision 
itself may be published; or that the occasion may 
be laid hold of to gratify private malice. It should 
be borne in mind that the object of true criticism 
of court opinions is the direction of public attention 
to matters of public interest to the end that a just 
and salutary public opinion may be formed. Before 
reviewing or commenting upon a court opinion, the 
facts upon which the opinion was given should be 
thoroughly understood, and next, the opinion itself 
should be read with care. Failure in either partic 
ular cannot be excused by the desire to have the 
“news” in the next edition. Too often our court 
opinions are condemned by the public merely 
because the facts are not known and the reasons 
which impelled the court to the conclusions reached 
are not fairly published by the newspapers. Fre- 
quently, too, it transpires that courts are denounced 
for delavs which, in fact, are attributable either to 
the counsel or to the parties or to perfectly valid 
causes with which the courts have had no connec- 
tion whatever. Repeatedly, also, decisions have 
been under the lash of hasty adverse newspaper 
criticism when a statute or a constitutional mandate 
made the decision imperative. 

The Executive holds the sword; the Legislative 
Department controls the purse; the Courts have no 
influence over either. They depend for mainte- 
nance absolutely upon the confidence of the people. 
For the retention of that confidence, they must rely 


l Toledo Newspaper Co. v. U. S., 247 U. S. Lc. 419. 
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in no small measure upon the newspapers of the 
land. But when the newspaper scandalizes the 
court ; when, expressly or by innuendo, it wantonly 
or falsely charges the judge with corruption or 
incompetence ; when, by accident or design, through 
failure to publish the facts or the reasons for the 
criticized opinion, it brings ridicule or contumely 
upon the court; when it actually misquotes the 
court; when it vents its spleen upon the court or 
the judges or, by intemperate or contemptuous lan- 
guage, it insults them, it is not protected by the 
Constitutional guarantee of liberty of the press. 
Such conduct is an assault that tends to destroy 
that confidence that supports the courts and to 
substitute in its stead disrespect for the courts and 
contempt for all law. Liberty of the press ends 
where license begins.2, Who incites disrespect for 
the courts, sows the seeds of lawlessness. As said 
by Montesquieu in his “The Spirit of the Law” 

Liberty does not consist in doing what one pleases 

... liberty can only consist in being able to do what one 
ought to do. 

Another duty of the newspaper in its relation 
to the administration of justice which the lawyer 
wishes it to perform is the duty to report judicial 
proceedings fairly and with reasonable accuracy. 

In his admirable address on “The Profession 
of Journalism,” made in St. Louis last Thursday 
evening, Mr. Casper S. Yost, the highly esteemed 
and able editor of the St. Louis Globe-Democrat, 
in pungent phrase, expressed a thought with which 
all, upon reflection, must agree. He said: 

You have to create a publication that will sell in order 

to create one that will serve. 

Often, in responding to the urge of this neces- 
sity, the newspaper, in dealing with court proceed- 
ings, particularly with “human interest” causes, 
transgresses the bounds of fair chronicler and 
becomes, in fact, counsel, jury and judge. But, as 
Mr. Yost observed in the same address: 

Giving the people what they want is a principle that 

needs to be limited in its application by considerations of 
decency and public welfare. 


Failure to observe this limitation gives rise 
now and then to what Chief Justice Taft has 
denounced as “a vicious evil,”*® namely, trial by 


newspaper. This term is used to characterize the 
practice, too frequently indulged in by the news- 
paper, of trying a case at the bar of public opinion 
before or while it is tried at the bar of the court. 
If the newspaper trial precedes the court trial, the 
evidence is presented through the news columns 
without regard to its relevancy, competency or 
credibility, but with chief regard to its “human 
interest.” Of course no oath is administered, there 
is no cross examination, no impeachment of wit- 
nesses, no attack upon or inquiry into their char- 
acters or credibility. Startling headlines, photo- 
graphs and cartoons play important parts, while 
heavy drafts are made upon the imagination and 
literary versatility of the reporter. If the news 
paper trial accompanies the court trial, the evidence 
is garbled and, by repetitions and through accentu- 
ations and eliminations, it highly colored. 
Excluded evidence is published, statements and 
arguments of counsel out of the hearing of the 
jury are repeated, clews are exploited, rumors of 
the neighbors and of the courtroom are emphasized, 


is 


2. King vs. Burdett, 4 Barn. & Ald., 
8 1 Va. L 


95, Il. c. 189 


Reg 


226 


we 








and with and through it all runs partisan comment 
and sometimes even thinly veiled threats against 
the court, counsel, or jury. The result is a public 
sentiment that has been molded and fashioned by 
the character of the publications. It finds its way 
upon the stand where it encourages per- 
jury; into the judge’s chambers, where it influences 


witness 


or overawes his judgment; into the jury room 
where it dictates the verdict. Thus are the streams 


of justice polluted ; thus is one tried and condemned 
(or liberated) by a tribunal before which he has 
never appeared; and thus are he and the public 
effectually denied the constitutional right of du 
process of law. 

Liberty of the press does not warrant trial by 
newspaper. But it is of public importance 
that the proceedings of those who administer jus 
tice be known, the newspaper may publish accounts 
of judicial proceedings, provided they be fair, im 
partial and reasonably accurate. The publisher 
may abridge and condense if thereby he does n 
violence to the requirement of fairness, but he must 
not interpolate or give opinion or impugn the truth 
fulness of witnesses or reflect upon or threaten th 
court, the parties, or the jurors. Sensational or 
insinuating headlines should be avoided, and whil 
comment, if fair and in good faith, is permissible it 
should be in the editorial column and not incor 
porated in or as a part of the report of the court 
proceedings. 

By observing these simple rules, trial by news 
paper would be abolished, public officers would be 
relieved from embarrassment in the performance oi 
their duties, we would the unwholesome 
public sentiment that would otherwise persist long 
after the trial is finished, and the streams of justice 
would be kept clear and pure.* 

The third duty of the newspaper in t 
nection is suggested by the important relation that 
the layman sustains to the administration of justice 
Every state judge on the bench in Missouri, every 
prosecuting and circuit attorney in Missouri, how 
ever superior and however deficient his equipment, 
owes his position to the laymen of the state. He 
occupies his office by virtue of the activity, or as 
is more frequently the case, the indifference, of th 
layman. The indifference of the layman toward th« 
nomination and election of judges and the selection 
of prosecuting officials is as manifest as it is deplot 
able. The fact is that the layman, particularly in 
the larger cities, has practically abdicated his polit 
ical duty in this regard in favor of the ward com 
mitteeman, whose standards of qualification for th 
public service are too frequently inadequate 

Furthermore, all indictments are returned by 
Grand Juries, all felony cases and most civil cases 
at law are tried before and decided by petit juries 
In equity cases only, or in law cases in which juries 
are waived, or in exceptional instances in whic! 
verdicts are, for manifest errors, set aside, does th 
judge alone administer justice. In all other 
the layman shares with the court and the lawye: 
the responsibility for the decisions if, indeed, he 
does not perform the chief function in the admit: 
istration of justice. Yet who will deny that it is 
the whimsical and grotesque verdicts of juries that 
contribute in large measure to the criticism of th« 
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lecision must be by unanimous vote of the 
res; by others, that it must be by seven to two; 
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four, or is it not true that they were equally dis- 
pleased with both? Were they any the less dissat- 
isfied with the unanimous opinion in the Coronado 
case than they would have been had it been a five 
to four decision? Would the District of Columbia 
Minimum Wage Law decision have been any more 
satisfactory had it been unanimous? The real 
grievance is, not that a majority of the Court may 
adjudge a statute violative of the fundamental law, 
but that the Court can so adjudge at all. 

Still more diaphanous is the disguise of the 
proposed Congressional purge by two-thirds vote. 
If we are to adopt an amendment to our Constitu- 
tion providing that when the Court regards an act 
of Congress as being in conflict with the Constitu- 
tion, Congress may, by reenacting the same statute 
by a two-thirds vote, make it the supreme law of 
the land, then we had as well repeal the rest of 
the Constitution. Such an amendment would make 
Congress supreme over the Executive and the Judi- 
ciary and over the states and the people, for there 
would remain no inhibition against the enactment 
of any law it chose to enact, since a twice passed 
statute would become the supreme law. The real 
question, therefore, is whether we are for our pres- 
ent Government of limited powers under a written 
Constitution or whether we prefer to substitute a 
government in which Congress may decree its will 
without effective constitutional restraint. We want 
the newspaper of today, as did the newspaper of 
yesterday, to meet this revived and ancient issue 
with courage and candor, inspired by the sentiment 
expressed by Thomas Jefferson: 

In questions of power, then, let nothing be heard of 
confidence in man, but bind him down from michief by 
the chains of the Constitution. 

The lawyer, as I have defined him, wants the 
newspaper to approve and aggressively support the 
measures he is advocating. There are a number of 
these and every one important, because in the inter- 
est of the public welfare. Time forbids that I do 
more than merely mention two or three of them. 

In February last the Missouri Bar Association 
raised a special Committee on Crimes, Criminal 
Law and Procedure to investigate and consider the 
growth and condition of crime and criminal law 
and procedure in Missouri and to recommend (a) 
whether it be advisable that an organized move- 
ment be undertaken for the purpose of correcting 
any deficiencies that may exist in our criminal laws 
and in their administration, and (b) if such a move- 
ment be advisable, what part, if any, the Missouri 
Bar Association should take therein. That com- 
mittee is on the eve of making its report. I am not 
authorized to speak for it, neither can I, with 
accuracy, forecast its report. But we may not be 
far afield when we anticipate that it will recommend 
a survey so comprehensive as to require the coop- 
eration of many organizations and agencies and the 
services of experts of such learning, experience and 
reputation as to insure public confidence in their 
efforts. If this report fails to excite the approval 
of the press, it will come to naught. If, on the 


contrary, it shall receive that support, it may then 
presage the ultimate realization of sorely needed 
improvement in our methods of dealing with crime, 
criminals and delinquents. 

Again, the organized Bar of America is advo- 
the 


cating elevation of the general educational 
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standards for admission to the The 
important of the requirements urged is graduation 
condition to 


Bar. most 


from a law school requiring as a 
entrance, the equivalent of 
work. Of the one hundred forty-nine law 
of the country, but forty-four comply with these 
standards, and I am happy to report that two of 
these are in Missouri, namely, the School of Law 
of the University of and the School of 
Law of Washington Twice has the 
Missouri Bar Association endorsed these standards 
and to the next General Assembly it will, for the 
second time, present a bill incorporating them and 
which, within the past few days, has been com 
pleted by the Committee on Legal Education, of 
which former Supreme Judge Fred L. Williams of 
St. Louis is chairman. The other members of the 
committee are J. P. McBaine, Dean of the School of 
Law of the University of Missouri; F. W. Lehmann, 
former Solicitor General of the United States ; L. New- 
ton Wylder, former President of the Kansas City Bar 
Association; and W. A. Brookshire, of Farmington, 
State Senator from the Twenty-sixth Senatorial 
District. We want the newspaper not only to 
support that measure when it is before the Legis 
lature, but to support it now to the end that there 
may be aroused in its advocacy an informed public 
opinion that will compel its passage. It will cor 
rect the present deplorable condition, for to out 
shame be it known that, though the physician, the 
nurse, the dentist and the optometrist must have a 
high school education, a member of the Bar in Mis 
souri need never have attended even a common or a 
grammar school. The result is an ever increasing 
number within the ranks of the profession ignorant 
of its honorable traditions of service, unappreciative 
of the value of its ethical standards and ideals by 
which it is exalted, regarding a license to practice 
law as of no higher or different import than a 
license to conduct a store, and intellectually unpre- 
pared to cope with the modern complexities of the 
law. But whatever their these re- 
spects, they readily adapt themselves to our pre 
vailing system of nomination and election, and they 
find their way to the Legislature, where they make 
or fail to make our statutes; into the prosecuting 
offices, where they deal with the administration of 
our criminal laws; and upon the bench, where they 
sit in judgment. In this contest between those for 
and those against these educational standards, the 
community has a vital interest, and therefore we 
earnestly entreat the press to enlist with us for 
the duration of the war. 

The developments of science and invention, the 
rapid progress and kaleidoscopic changes in our 
social and industrial conditions, the multitudinous 
proceeding without abatement but in 
increasing volume from our many courts in inde 
pendent jurisdictions, have resulted in much con 
fusion and complexity in the common law. Indeed, 
in our search for certainty in the law, we often 
vainly grope about in a wilderness of precedents 
that cannot be reconciled. The thoughtful of our 
profession have reached the conclusion that our 
common law must be clarified and simplified and 
better adapted to the social needs of today. To 
that end there has been initiated the most stupend- 
ous task that the organized bar of any country has 
ever undertaken, for it is no less than the restate 
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ment of our entire common law. ‘This 
being done through the American Law 
which was organized at Washington in 
1923. So herculean is the task that many find it 
difficult to have confidence in its accomplishment 
But the Institute is liberally endowed and already 
We wish that the 
newspaper, through its news and editorial columns 
would inform the people of this great work. 

The Missouri Bar Association is entering upon 
a membership campaign more comprehensive and 
more earnest than any it has undet 
taken. In conformity with a 
plan, there is in every judicial circuit of the state 
a Committee on New Members, and in every county 
there is a member of that committee. Our purpos« 
is to bring into the Association ev ery worthy law 
yer in the state. If we attain this goal, our influ 
ence and capacity for usefulness will, without 
doubt, be very greatly enlarged. Since our objects 
are the maintenance of the dignity and honor of 
our profession and the advancement of the science 
of jurisprudence, and our measures are all for the 
public good, we should have the assistance of the 
press. This, therefore, is another thing we wish 
from the newspaper. We ask the metropolitan and 
the country newspapers of Missouri to take notic: 
of this campaign and remind the lawyer that he 
lives, not for himself alone, but for his professio1 
as well, and that he is not performing his full duty 
if he fails, through cooperation with his brethren. 
to do his part in the accomplishment of these bene 
ficial objects and plans which the 
advocates. 

One thing more I would mention that the law 
yer wishes from the newspaper, and that is a bette: 
understanding of the lawyer and a more cordial 
relation with him. Within the past two weeks, in 
a public discussion in the city of New York, the 
business manager of one of the greatest newspapers 
in America is reported to have “denied that lawyers 
were interested in law reform, saying that the laws 
were generally drawn up in lawyers’ offices for 
secret or private ends and that, instead of desiring 
clear and sound laws, the lawyers wanted laws that 
consumed money in prolonged experimentation 
before judges before anybody knew what the laws 
meant.’”® 

Now just the converse of these assertions is 
true, and it is indeed astounding that any man in 
responsible position should entertain such views 
Yet I dare say that this gentleman did but give 
voice to the opinions of many newspapers. This 
we deplore and we fain would have all newspapers 
know us better. 

We readily concede, though with regret, that 
we have our charlatans and quacks, our dishonest 
and deceitful and those with itching palms who 

“crook the pregnant hinges of the knee 
Where thrift may follow fawning.” 
But these are not representative of 
they dishonor. 

I would have you know a different type ot 
lawyer. He is the lawyer who regards his profes 
sion not as a mere trade to be used for the amass- 
ing of wealth, but as a noble and learned profession 
whose high mission is service. His ambition is not 
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By J. P. 


IS evident that there is no federal machinery 

| adequate to cope ith the problem of enfore 
ng the Nation: Law Offenders 
inst the law swarm in all the districts of all the 
tes. To apprehend them, to secure warrants for 

- arrest, to secure search warrants for the pur- 

e of getting evidence, to bring to trial and finally 
the thousands offenders against the law 
1 task for which the federal judicial and law 
forcement s never planned. The state 
forcement authorities and the state courts, how- 
are adapted for the putting into effect of just 

s kind of police legislation and without their 
p the enforcement of the eighteenth amendment 
uld seem almost an impossibility. 
nized to a certain degree by the draftsmen of the 
Istead Act, who made provision for the aid of 
e state offiecrs in the enforcement of their law, 
far as was consistent with the spirit of previous 
leral legislation The Revised Statutes of the 
nited States prol ibit the use of the state courts 
enforcing the criminal laws of the United States. 
Section 256 of the Judicial Code vests in the courts 
f the United States “exclusive of the courts of the 
everal states,” jurisdiction: “First. Of all crimes 
d offenses cognizable under the authority of the 


’rohibition 


try 


service W 


This was rec- 





: nited States.” “Second. Of all suits for penalties 
d forfeitures incurred under the laws of the 
nited States.” Therefore the aid of the district 


torneys and courts of the states in carrying out 
e provisions of the federal prohibition statute is 


' reclosed until Section 256 is amended. The ear- 





i er stages, however, in the process of bringing an 
ffender to trial Congress permits to be taken with 

) e aid of state magistrates. Section 1014 of the 
evised Statutes? permits the arrest or admittance 
bail for trial | the proper court of the 

nited States of a1 person accused of crime or 

ffense against the United States “by any chan- 

; llor, judge of a supreme or superior court, chief 
first judge of common pleas, mayor of a city, 
stice of the peace other magistrate, of any 


te where he may be found, and agreeably to the 


. ; il mode of process against offenders in such 
: States and at the expense of the United States.” 
Volstead Act* expressly makes Section 1014 

plicable in its enforcement. ‘Therefore Congress 


judicial officers and magis- 

rcement of the federal law in 
preliminary stages of a prosecution 

Che state officers have acted under this author- 

tion of Congress he federal statute, however, 

permissive only and not mandatory. Said the 

i preme Court of Massachusetts: “A magistrate 


authorized state 
tes to aid the ent 
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this commonwealth, such as the respondent, 
ile not compulsorily required, may nevertheless 
' his option act as committing magistrate under 
t : 1 Section 1014 There is no provision in 
| Ss. € Ss S 
Ibid., Sect 
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the Constitution or statutes of this commonwealth 
which prevents him from so acting at his volition. 
It is manifest that there is nothing in the public 
policy of the commonwealth which constrains him 
in this particular. By the eighteenth amendment 
to the Constitution concurrent power to 
enforce its provisions is conferred both upon Con- 
gress and upon the several states. The duty rests 
as strongly upon one as upon the other.’* There- 
fore the magistrate, if there is no state law inhibit 
ing his action, has a power but apparently no duty 
under the federal act to come to the aid of the 
federal enforcement officers. This decision follows 
the rule laid down in Baldwin® sus- 
taining the power of a Justice of the Peace to arrest 
deserting seamen under an act of Congress, and 
Dallemagne vy. Moisan,® a case in which an arrest 
was made by a local police officer under the author- 
ity of a federal treaty. In the latter case Judge 
Peckham said: “It has long been held that power 
may be conferred upon a state officer, as such, to 
execute a duty imposed under an act of Congress, 
and the officer may execute the same unless its 
execution is prohibited by the Constitution or leg- 
islation of the state.” 

It has been held that the authority granted by 
Section 1014 does not give general power to the 
states to apprehend persons suspected of violating 
the Volstead Act. It permits the state officers 
named in that section to issue the necessary war 
rant for the arrest of offenders and then the arrests 
may be made by the police officers. Police officers, 
however, cannot make an arrest for violation of 
the act without a warrant and a person arrested by 
a police officer without a warrant may be released 
on habeas corpus to the state courts.* 

The legislature of Oregon, although it has a 
prohibition act of its own, has acted to transform 
this privilege under the federal law into a duty 
under the state law. Chapter 180 of the Oregon 
Session Laws, 1923, makes it the duty of the mag- 
istrates to issue warrants of arrest to law enforce- 
ment officers of the United States for offenses 
charged against the law of the United States and 
to act in such cases as committing magistrates sub- 
ject to the criminal procedure in the state of 
Oregon, except that the action is styled in the name 
of the United States. Similarly, the magistrates 
are directed to issue search warrants to officers of 
the United States to search for property that has 
been stolen or embezzled in violation of a law of 
the United States or used as a means of committing 
a felony where it appears that the property for 
which the warrant is “issued is intoxicating liquor 
or property designed for its manufacture” and “in 
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tended for use in violation of Title 2 of the National 
Prohibition Act.” 

Certainly until Section 256 of the Judicial Code 
is amended, the states cannot go further in helping 
to punish offenders against the federal law. It has 
been questioned whether Congress can change the 
rules of Section 256. Said Justice Story in 1916: 
“No part of the criminal jurisdiction of the United 
States can, consistently with the Constitution, be 
delegated to state tribunals,”® and his opinion has 
been incorporated in the Judicial Cade. Nor is the 
opinion in the Second Employers’ Liability Cases 
consistent with that dictum.’ ‘There the statute 
granted a right of recovery for tort to employees 
in interstate commerce and expressly gave juris- 
diction to state judges if one individual sued an- 
other to recover damages in a civil action. The 
Supreme Court said that where the state courts 
had jurisdiction over such suits under state law, 
they must not decline to give relief to suitors en 
titled under the laws of the United States, which 
are not those of a foreign sovereignty, but are the 
law of the land for the state judges. In such cases, 
however, the action of the court is invoked by one 
individual against another, and the same rule would 
not necessarily be applied if the United States 
requested a state district attorney and a state court 
to enforce its penal law."' In a learned note in 
Lawyers’ Reports, Annotated," the editor distin 
guishes between civil and criminal law in the ad 
ministration of federal laws in state courts. He 
concludes: “Whatever may be the rule when the 
action is for the vindication of a private right, or 
when the proceeding is not criminal, it is undoubt 
edly true, in the absence of state legislation, that 
the state courts cannot find in their own inherent 
powers, and cannot acquire through acts of Con 
gress, the requisite authority to enable them to 
entertain a proceeding, criminal in its nature and 
designed for the vindication of a purely public right, 
to enforce a criminal or penal statute of the Federal 


government.” 

One way of giving effect to the famous remark, 
“What is the Constitution between friends,” has 
developed where there is friendly cooperation be 
tween state and federal ceficers. Perhaps the great 
est difficulty in the given cases is securing evidence, 
and the rulings of the Supreme Court forbidding 
use of evidence secured illegally in violation of the 
fourth amendment, sometimes got in the way of 
convictions."” However, the constitutional inhibi- 
tion only protects individuals against illegal and 
arbitrary acts of federal officers. If the evidence is 
secured by state officers and handed over to the 
government prosecutor, it can be used against the 
accused, no matter how it was obtained. “The 
fourth amendment to the Constitution of the United 
States does not protect a citizen from unreasonable 
searches, except those made or participated in by 
federal officers or under federal process.”"* So evi- 


dence secured under an invalid state search war 
rant, presumably not good in the state court, is 
perfectly acceptable to the federal judges.’* Even 

9 Martin v. Hunter W heat 64 

10 Mondou vy. N. Y N. H. @ H. R. Cc 3 I Ss 

11 Yale Law Journal, Note 4, supra 

ll-a. Forty Lawyers’ Reports Annotated, 1 38 

12. Ibid., p. 40 

13 Silverthorne Lumber Co. v. United States 1 t Ss 8 

14. Kirkley v. United States, 283 Fed 

15 Ibid. See also, though not yuor case Weeks vy Limite 
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if the state officer acted without any warrant, th¢ 
evidence would still be good in the United States 
court.?® 

However, cooperation must not be too close or 
it will be shattered against the constitutional de 
fense of the right of the individual. In one instance: 
the federal authorities started a “little school” t 
teach local policemen about 
ae procedure” was deve loped to 2 
cases to the federal district attorney, which “wa 
systematic and frictionless,” a testimonial to th 
possibilities of joint action. But its very excellen 
The judges considered that it dis 
federal officer 


getting evidence 1 


lique rr cases 


condemned it. 
closed too close a relation between 
and local police to allow them to admit evidence 
secured in a building by the police without an 
search warrant at all.'? 

There are other ways of enforcing the 
\ct than imprisonment and fine, and here Cot 
has freely invited state cooperation. The Volste 
Act,’* makes a common nuisance of any building 
structure, or place where intoxicating liq 
ufactured, sold, kept or bartered in violation of tl 
act and of all intoxicating liquor and property “kept 


\ olstea 


eress 


uor 18s Mma! 


1 


and used in maintaining the same Section 22 
expressly provides for an action to enjoin any su 
nuisance by a federal attorney or “by any pros 


state or any subdivision 
ight “in al 
hear and determi 


question arises as t 


cuting 
thereof.” 
court having jurisdiction to 
equity cases.” Here again the 
whether it was the duty of 


attorney of any 


These actions may be brot 


a state prosecuting 


attorney to proceed against these nuisances. ‘| 
they are nuisances is declared by a law in fore 
throughout the whole country and Congress h: 
authorized the states’ 


attorneys to proceed wit 


their abatement. The Oregon legislature settle 
the question in Oregon by making it the duty « 
prosecuting attorneys of the state to abate these 


nuisances and by directing that the actions lh 
brought in the state courts.’® 

With no express state statute on the subject 
the courts in California have held that district 
attorneys might bring actions to abate 
under the Volstead Act and to get injunctio1 
against their continuance. The Volstead Act pr 


nuisance 


vides that these actions may be brought in courts 


“having jurisdiction to hear and determine equity 
California judges said that the superi 
state had constitutional jurisdictio1 


cases.’”*” 
courts in that 
in equity and consequently 
specified in the Volstead Act." It would 
that it is the duty of a court in Calif 
the Volstead Act and abate a Volste 





if a district attorney brings an action, but the court 
does not pass on the question as to the duty 
the district attorney to bring the action. The cas 


arose on an application for a writ of prohibition 
} 


restrain the superior court and therefore did not 


involve a decision of the point in respect to the « 
of the district attorney. The court said thi 

district attorney had the right to proceed under tl 
Volstead Act in the name of the United States 


rhe procedure to be adopted by the state court 
16 Kanellos v. United States, 282 1} 
States, 286 Fed 
l United States v. Falloc 77 | 
18 Section 21, Volstead Act 
19 Oregon, Laws 19. Chapte x 
Section 22, Volstead Act 
Carse v. Marsh, 210 Pa 
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procedure provided by the state law for similar 











Under the rule 








‘ down by the California 

a nch, injunction proceedings under Section 22 of 

d Volstead Act could be brought in the courts 

4 veneral jurisdi t n ot a state like New York, 

h prefers t National Prohibition Act 

hold the fiel 1 it broug! t the courts would 

der an obligation to issue injunctions, unless 

state law is in the way.** That courts of gen 

jurisdicti 1 York 1 L' “hear and deter- 

e equity case ems clear. “The terms used 

the Constitutio1 re so comprehensive that 

include all cases of every description in law 

equity, from the most important and compli- 

ted to the most le and insignificant, and they 

peratively and tively establish the court with 
extended Sa 

If the reasoning of the California court is cor- 

that “it matters not what power declares the 

¢ to be a nuis e provided it is done by some- 

having authority to act,” and if in the case of 

se nuisances the case of nuisances under 

“red light” district abatement acts the interest 

ve served by tl itement is a public interest 

orceable through the public authorities, it is an 

teresting point to whether it is not actually 

duty of the p1 cuting branch of the state to 

force the public interest. If “the federal statute 

just as authoritative in the state as the 

tate statute, witl ference to the power of the 

trict attorney to bring suit to abate nuisances,” 

vould seem a strange interpretation of the law 

hich would enable the district attorney of his own 

lition to decide hether or not he would enforce 

t. Where he has a power is there not alsc a con- 

mitant duty It 1 be that no means are pro- 


led to enforce this duty, but because there is no 





nection it does not necessarily follow that there 
no duty 
\nother way ich the state courts may be 
sed for the enforcement of rights under the Vol- 
ad Act arises under the provisions of Section 20. 
it section gives right of action to a person 
ured in person, perty, means of support or 


herwise by any int 
the intoxicatio1 


supplied him witl t! 


xicated person or by reason 
ny person against the person 
e liquor and so caused or 


ntributed to the xication. In these cases the 
tions are civil actions for damages brought by 
lividuals against individuals and there would 
em to be no qu under the rule of the em- 
yers’ liability cases that such actions may be 


suit was 
Court of Wisconsin and 
f damages given to a wife 
whom her husband secured 
juol is the quality, perhaps the 
lantity which resulted in his finally going to a 
spital for the insane, from which he was happily 
Another effect of the act is evident in 
e case of applying Section 23 
the Volstead Act providing that a violation of 


secuted in state tribunals.*7 Such a 
} 
i 


stained by the Supreme 
substantial amount 
unst the person 


uor Perhaps 


leased.** 


> 1] j ] , 
Farre v. Wells,’ 







Yale Law J 

( stitu Art VI_ Sect 
De Hart H H 

Ex parte Brar N d 

Mondou N & H. R ¢ 
Smither R W 

29 N S 








l°NFORCEMENT OF VOLSTEAD Act THROUGH STATE AGENCIES 





393 


the act on any leased premises by the lessee works 
a forfeiture of the lease at the lessor’s option. 

The possibility of some interesting complica- 
tions under the National Prohibition Law are illus- 
trated by Shore v. United States.*° There two sep- 
arate suits were instituted, one by the United States 
District Attorney and one by the State Attorney 
General, both in the name of the United States and 
against the same parties and to abate the same 
nuisance. In this case there was no great difficulty, 
since the court heard both cases at the same time 
and issued decrees on both suits. The circuit court 
of appeals decided that the later suit was abated 
by the earlier, and they felt that there was no diffi- 
culty in using the evidence presented for the prose- 
cution of either case to support the injunction in 
the prior case. The suits would be more difficult, 
however, if the state attorney general had brought 
an action in the state court and the federal attorney 
in the federal court. 

Another phase of the question of prohibition is 
dealt with by Maine, in Chapter 98 of the Laws of 
1923. That statute amends the law relating to con- 
spiracies by making it a criminal conspiracy for two 
or more persons to conspire, for one or more of 
them to sell intoxicating liquor in the state. A 
search of digests discloses no case in which the 
federal court has been asked to convict the pur- 
chaser of a small amount of liquor for his own 
consumption, and one judge said: “We have not 
been referred to any law which makes it a crime to 
participate in illegal sale as the purchaser.”"" He 
remarked that the aim of the eighteenth amend- 
ment and the laws passed for its enforcement was 
directed against the traffic in intoxicating liquors, 
not against their use. It was also said, “It is a 
crime to sell (intoxicating liquor), but not a crime 
to purchase,” and therefore that the purchaser was 
not a participant in the offense either as principal 
or accessory. The purchaser therefore was not an 
accomplice in the defendant’s crime. 

Section 3 of the Volstead Act does not include 
purchase of intoxicating liquor among the things 
forbidden, but Section 6 does forbid purchase with- 
out a permit and such purchase would appear to 
be covered by the general penalty provision of Sec- 
tion 29. It would therefore seem that purchase is 
punishable under the Volstead Act. The question 
would arise as to whether Congress has the power 
to prohibit purchase. The eighteenth amendment 
only relates to manufacture, sale, or transportation. 
Therefore it did not vest in Congress the power to 
regulate purchase, and Congress, having no general 
police power, could not go further in the regulation 
of the liquor traffic than the constitutional amend- 
ment authorized it to go. However, Congress may 
pass all legislation necessary and proper to carry 
out its powers and it could be argued that if it is 
necessary or proper to prohibit purchase in order 
to make it certain that liquor shall not be manu- 
factured, sold or transported, Congress may have 
the power to regulate purchase as well,” at least 
purchase for manufacture or resale. 

There is a warning against the quality of boot- 
leg liquor in the numerous laws which have been 
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31. United States v. Slater, 278 Fed., 266, 270. See also State v 
Wallenberg, 197 N. W., 276, holding a purchaser is not punishable 
under a state law making “sale” criminal 

32 Singer v. United States, 278 Fed., 415, 419 


Purity Extract & Tonic ¢ X Lynch, 226 U. S 19? 

















passed by the states recently making it a felony 
to adulterate liquor with wood alcohol or other 
poisonous ingredients. In 1923 action of this sort 
was taken in Florida, Oklahoma, Tennessee, lowa, 
and Illinois.** If the person who drinks the liquor 
dies, Oklahoma, Tennessee, and Illinois make the 
person who sold it or gave it to him a murderer; 
Iowa is satisfied with fastening upon him the less 
serious crime of manslaughter. In Tennessee if the 
accused person did not know the liquor was poison- 
ous his crime is voluntary manslaughter. Another 
common consequence of the drinking of liquor con- 
taining wood alcohol, blindness, is expressly men- 
tioned in the Tennessee statute, which makes the 
giver or seller of the liquor a felon. 

An interesting administrative development is 
contained in Oregon, 1923, Chapter 48, which re- 
quires that all fines and penalties assessed in liquor 
cases shall be paid into a special fund. One-quarter 
of it is to be used by the state for the salaries and 
expenses of state agents and the balance used to 
pay expenses incurred and disbursements made by 
the local prosecuting attorney in obtaining or at- 
tempting to obtain evidence or in conducting inves- 
tigations or trials in violation of the liquor law. 

The eighteenth amendment has indeed opened 
an interesting field in the operation of our dual 
scheme of government. It has brought into strong 
relief the inadequacy of the organization of the 
federal government, especially its judicial branch, 
to deal with so widespread a question as prohibi- 
tion; it has shown that state and national govern 
ment machines must operate harmoniously to put 
into effect a police policy declared to be national, 
but affecting individuals so widely, and it has 
brought into the open the inconvenience of a double 
system of police regulations of the same article in 
the same country. The attempts made by the states 
and the nation to meet the situation constitute a 
chapter in our constitutional development well 
worth watching. It also makes evident the wisdom 
of the division of powers in the Constitution be- 
tween state and nation and the importance as a 
general rule of reserving the police powers to the 
states. Only where the need is national, where it 
must be met by national action should the nation 
seek to extend its scope of action at the expense of 
local responsibility to local opinion, which is one 
of the cornerstones of the constitutional system set 
up by the Philadelphia Convention in 1784. 
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The London Visit 

“Mr. W. Thomas Kemp, Secretary of the Amer- 
ican Bar Association, has arrived in connection with 
the Association’s visit to London in July, and will re- 
main here till May 3 at the disposal of the Reception 
Committee to furnish them with such information as 
they may desire for completing the arrangements. The 
visit will be on a very much larger scale than even the 
most optimistic hoped when the invitation was issued 
by English lawyers and the Canadian Bar Association, 
who will act as joint hosts. Some 1,775 passages, in- 
cluding those for ladies, have been booked from 
\merica alone, while, in addition, some 300 Canadian 
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lawyers are expected. The English committee is pre 
paring a programme which will make the visit memor 
able. It is receiving many offers of hospitality fron 
all parts of the country, there being a general desire ti 
assist in welcoming and entertaining the visitors. The 
Irish Bar, with whom the Governor-General is unde 
stood to be co-operating, and the Scottish Bar botl 
desire to receive visits from members of the America 
Bar Association, and both Oxford and Cambridge havé 
expressed a wish that visits will be found possible 
The visitors will be officially welcomed by the King o1 
the Prince of Wales on his behalf. The Ameri 
can party will include Mr. Taft, the Chief Justice an 
ex-President of the Republic, and Mr. J. W. Davis 
formerly Ambassador in London and chairman of the 
London Meeting Organizing Committee. Mr. Charles 
FE. Hughes, the Secretary of State, will also come if 
his duties permit.”"—The Law Journal. 


What the Lawyer Wishes from the 


Newspapers 
(Continued from page 390) 

to accumulate money, but to do his tasks well—t 
serve his clients well and his profession well an 
his country well. He is learned in the lore of th 
law not only, but in the history and traditions « 
his profession as well. He has a keen interest i: 
every branch of learning—a love of learning for its 
own sake—and is devoted to literature, to history, 
and to every branch of art. He is interested ir 
public questions, loves his country and her insti 
tutions, and willingly serves her in peace and in 
war. He is proud of his oathbound cult, jealous of 
its honor, and himself a worthy exemplar of its 
noblest ideals. He is unyielding in his fealty to his 
clients. He is assiduous and faithful in the per 
formance of his tasks, whether they be at the bar or 
on the bench or in the classroom. He is absorbed 
in his duties and intellectual pursuits, neglectful of 
his own interests and his own health, freely spends 
himself in the service of others, whether that serv 
ice be the service of an individual or of the public, 
and if he is successful, he lives well and dies poor 
Such is the truly representative lawyer. If it wer: 
not so, the legal profession would not have survived 
through the centuries the slanders of the ignorant 
and the jibes of the envious, to be entrusted stil 
with so large a measure of public confidence. H« 
is the lawyer with whom I would have the news 
paper better acquainted. 

Thus, in response to the question assigned m« 
have I, with frankness, mentioned some of the 
things the lawyer wishes from the newspaper. Thx 





task would have been simpler and withal more 
pleasant had my subject been one that permitted 


only words of eulogy and praise. After all, I coul 
pay no greater tribute to the newspaper than t 
say that the lawyer of today sees in the newspape! 
of today vastly more to commend than to condem! 
and that he recognizes Journalism as a sister pri 
fession, whose most exalted purpose, like his ow 
is the service of mankind. 
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not responsible for opinions in signed articles, except 


to the extent of expressing the view, by the fact « 
publication, that the subject is one which merits tl 
attention of the profession. 
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and as we shall see 
tunate friendship, he might have become a rhymster of 


a heritage of history. 


to build his historic 


monious whole,” 
presenting English law 
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BL ACKSTONE 


f Sketch of Outstanding Figure in the Law Whom American Lawyers Are Preparing to 


tamer with Suitable Memori: ui—Parallel Between Him and Huxley—Significance of 


His Work i 


n England and 


America 





By DuNcAN CAMPBELL 
rk Bar and of the 


HAT Huxley was in the world of Science, 
W witiam Blackstone was in the realm of Eng- 
lish Law. The one popularized the conceptions 
Science; the other made familiar the principles 
ind practice of the Common Law. As the world 
such tasks fall away into history. They 
now and then to be re-done. Conceptions 
principles expand into fresh areas; and their 
treatment calls for new guides. But in our admiration 
wr the new, we must not forget the old. Hence, in 
the field of law, Sir Mh Blackstone is a name to 
ye remembered. He blazed out a path which all suc- 
essors have been pro od to follow. He truly laid the 
foundation upon which the law of the whole English- 
peaking world has been erected. His memory should 
cherished by every lawyer who speaks the English 
tongue. 

William Blackstone was born in Cheapside on the 
tenth day of July, 1723 His father was a silkman and 
a citizen of London. He lost both his parents before 
he was twelve years of age and his brother, a London 


moves on, 
require 
hange, 


surgeon, took charge of the boy’s welfare. In this 
hard case, Blackstone found his salvation. For, as 


was truly said when he became famous, by reason of 
being left an orphan in early years, he escaped the 
fate of passing his life as a prosperous tradesman. 
Providence kept from trade what was intended for 
mankind. 

Young Blackstone was sent by his brother to the 
gsreat school of the Charterhouse where he became 
Head of the School, and gained a gold medal for some 
verses on Milton. Indeed, in his early life, he be- 
trayed a strong desire to cultivate the poetic muse, 
later, had it not been for a for- 


larger or lesser worth ; 
Having left. the Charterhouse for Oxford at the 


age of fifteen, he was entered at Pembroke College, 


vhere he applied himself with a consuming zeal to 
the study of classical learning. By this study was 
forged an instrument of expression which has become 

Three years later (1741) he 
Temple. The poetic muse was 


oined the Middle 


still powerful and he commemorated his entry upon 


1 legal career by a poem entitled “The Lawyer’s Fare- 
vell to His Muse.” Apart from the interest derived 
‘ rom the circumstances which these verses celebrate, 
» poem is significant as setting forth that great con- 
ae of the English law on which Blackstone was 
monument in after years. He 
lescribed the law of England as “a complex but har- 
thus foreshadowing his life task of 
as a multi-variety reduced to 
onformity, with governing conceptions and principles. 
3ut before he applied himself to the task that 
hould make him famous he passed through processes 


hat were qualified to fit him for its accomplishment. 
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LEE 
Temple, Barrister-at-Law 

In his twentieth year he wrote a treatise on the “Ele- 
ments of Architecture.” The book was never pub- 
lished, but it was highly spoken of and gave indica- 
tions of the literary power his later work was to dis- 
play. He had a passion for Shakespeare and the great 
writers, which, throughout life, never flagged. But 
while strengthening his style by such pursuits, he 
did not fail to advance his legal prospects. In 1744 
he was elected a Fellow of All Souls College, Oxford, 
and took the degree of Bachelor of Civil Law in the 
following year. Then, in 1746, he was “called” to the 
Bar at the Middle Temple and at once came up against 
life as it is, after gazing for some years at life as it 
seemed to be. 

Consider his situation. At the age of twenty- 
three, he stands as a full fledged barrister without 
powerful friends or connections to advance his pros- 
pects, but with a sound knowledge of law and with 
more than a familiar acquaintance with literature and 
the muse. But he lacked power of speech. He had 
no grace of delivery and the flow of speech was 
checked by reticence and nervousness. He made little 
(if any) headway at the Bar for these reasons and his 
name appears only twice in notes of important cases 
between the years 1746 to 1760. Curiously enough, 
three years after “call” (1749) he succeeded an uncle 
as Recorder of Wallingford, but briefs did not come 
and he had to cast about for means of support. 

He turned to his old University. He became 
bursar of the college and steward of the manors. He 
arranged the archives and records with exemplary 
diligence and compiled a special manuscript book for 
the benefit of his successors. He also assisted in ar- 
ranging the Codrington Library and in 1755 became a 
delegate of the James Clarendon Press to which the 
world owes so much. At that time its condition was 
described by Blackstone as “languishing in a lazy 
obscurity” and he set about vigorously to reform its 
administration. Three years later he published in the 
Clarendon Press his first important legal work. This 
was an edition of the Great Charter and the Charter 
of the Forest. Its format exemplified the improve- 
ments in printing and arrangement which Blackstone's 
labours at the Press had brought about. But, above 
all, this legal work was the pivot on which the author’s 
life turned. It is an interesting example of a life, 
seemingly without direction, suddenly upborne by the 
high tides of the world and swept on to fame. 

The great Lord Mansfield (then Solicitor-Gen- 
eral) was much attracted by the deep learning evi- 
denced in the book. He recommended Blackstone for 
the position of Professor of Civil Law at Oxford to 
the Duke of Newcastle; but Blackstone was not pre- 
pared to give the Duke political support and he was 
turned down. Mansfield, however, advised his young 
friend to go to Oxford on his own account and there 
read lectures on English law. Following this advice 
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he won a ‘striking success. Moreover Blackstone’s 
lectures suggested to a Mr. Viner the idea of founding 
a chair of English law, for which purpose he be- 
queathed the sum of £!2,000. Two years after Viner’s 
death (in 1756) Blackstone was appointed Vinerian 
Professor, a post which is the blue riband of legal 
knowledge throughout the world. 

Among his hearers at these lectures was Jeremy 
Bentham who has left us a thumbnail sketch of Black 
stone at this opening stage of his main career. It may 
be tinged with jealousy and a spice of malice, but it 
suggests Blackstone as he really was. Says Bentham, 
ne was “a formal, precise and affected lecturer—just 
what you would expect from the character of his 
writings: cold, reserved and wary—exhibiting a frigid 
pride.” In these few words, Bentham limned the 
prevalent type of English barrister, a very persistent 
type, throughout the centuries, and (if one may be 
pardoned a prophecy) one of the last that will dis- 
appear from English Society. It was also said of 
Blackstone’s lectures that they were marked as much 
by the skill of the man of letters as by the learning 
of the lawyer. His work became a feature of Oxford 
life and a general change in his fortunes took place. 
He resumed the practice of the law and was fre- 
quently engaged in cases at Westminster. He sat in 
Parliament for the borough of Hindon in Wiltshire 
(1761) and, in addition to his Vinerian professorship, 
he was appointed in the same year to the principal 
ship of New Inn Hall. 

Political service, reinforced by academic standing, 
brought judicial opportunities which he dclined to 
adopt. He refused the appointment of Chief Justice 
of the Common Pleas in Ireland in 1761; but, two 
years after, he accepted the office of Solicitor-General 
to the Queen. 

Then, in the full tide of success, he conceived his 
now famous plan of a compendious survey of the laws 
of England. The reason which finally determined its 
execution was that imperfect copies of his lectures 
were in circulation and he was anxious to preserve 
his work. Moreover, as he said, “some have fallen 
into mercenary hands and have become the object of 
clandestine sale,’ so he began to prepare them for 
publication in the form of a survey. It is interesting 
to record that the manuscript notes of his lectures, in 
his own handwriting, are preserved in the Library of 
the Incorporated Law Society, the headquarters of 
the Solicitors of England, in Chancery Lane, London 
They are in four volumes, written with exemplary 
neatness,.and without a single erasure 

The famous “Commentaries” call for no descrip- 
tion here. The first volume was published in 1765 
and three volumes followed in the next four years. 
From the outset, the venture was highly successful. 
Editions followed rapidly and the author amassed a 
large fortune (for those days) as a result. In Eng- 
land, as was said, laymen turned to Blackstone to find 
for the first time English law made readable. The 
“Commentaries” have remained the staple aid to Eng- 
lish lawyers from that day to this and Stephen’s “New 
Commentaries on the Laws of England” (first pub- 
lished in 1841) are an extension of the labours Black- 
stone performed. 

In America, the “Commentaries” have been used 
as generally as in England. Indeed, Edmund Burke, 
in a well known letter written in 1775, said: “TI hear 
that they have sold nearly as many of Blackstone’s 
Commentaries as in England.” The work has been 
edited and applied to the conditions of American law 
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Chancellor Kent's famous 
“Commentaries on American Law” derived their in- 
spiration from Blackstone. As in England, so in 
America, it is true to say that the development of legal 
education has been mainly assisted by these historic 
volumes. 

Blackstone’s subsequent career need not be de 
tailed here. He involved in now-forgotte1 
controversies over the principles and conceptions he 
advanced ; but such matters are only milestones along 
In 1766 with weakened health 


on numerous occasions. 


became 


the course of history. 
and an increasing practice, Blackstone gave up his 
professorship and the position of Principal of New 
Inn Hall. He continued to sit in Parliament, declined 
the office of Solicitor-General, but accepted a judge- 
ship of the Common Pleas in 1770. He was after 
wards occupied in some important cases; but his main 
energies had been expended, and he died in 1780. 

In character, Blackstone was not distinguished 
by unusual traits. He exhibited in particular, the 
orderliness, the adherence to old and the 
tempered dislike of new methods, to this da 
mark the typical practitioners of the Bar of England 
He is not commemorated for what he was, but for 
what he did. He wrought a great work which will 
keep his name and example green in the legal records 
of the civilized world. 

The immense task of reducing the complex law 
of England to a harmonious whole was an undertaking 
pursued and completed by a man inspired by the prin 
ciples of English justice. His works circulated widely 
in America so as to carry into every hamlet of that 
great continent the spirit of his labours and the body 
of law to which they were devoted. 

His work has been a prime instrument in preserv 
ing both in America and in England the conceptions and 
practice of justice which the law of England enshrined 
No higher service could have been rendered by an 
English citizen and none has uttered such a challenge 
to the legal profession in other lands. 

In the days before us when international comity 
can be preserved only under the reign of law, we do 
well to recall the memory of William Blackstone who 
saw afar off the conception to which the whole world 
has turned. 

1 Brick court, Middle Temple, 

January, 1923. 


rorms, 


which 


Wit in the Trial Court 

“Most of the best things that lawyers hear happen 
in the trial courts. The wit, as well as the wisdom, of 
the trial judges and some members of the bar, has been 
very beneficial to the profession. I know of a trial 
judge who was very quick witted. On one occasion in 
his court a foreigner, only recently naturalized, ot 
‘acclimatized,’ as my friend Judge Luke used to say, 
was drawn for jury service. When they called his 
name, the foreigner stood up and said, ‘Judge, I cannot 
serve. ‘Why? ‘I no understan’ good English.’ “That 
won't make any difference,’ the judge said, ‘vou won't 
hear any good English in this Court.’ 

“On another occasion two lawyers in the 
judge’s court entirely lost their tempers, and 
anybody realized what was about to happen they both 
expressed themselves as being unable to believe one 
another on oath. The judge said, ‘Gentlemen, gentle 
men! Confine your remarks to the disputed issues in 
this case.’’"—From address by W. Irwin McIntyre at 
the 1923 meeting of the Georgia Bar Association 
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THE BLACKSTONE MONUMENT 


Contributions from Members to Defray Cost of This Gift of the American Bar to the Eng- 
lish Lawyers Are Solicited—Response to First Request Is Encouraging—Site for 
Statue at Present Under Discussion—Monument to Be Great Work of Art 


By Hon. George W. WICKERSHAM 
Chairman Blackstone Monument Finance Committce 


ONTRIBUTIONS to the Blackstone Memorial 
C are coming in well, upwards of $10,000 having 
been contributed during the first week since 

e appeal was sent out. It is hoped that every 
ember of the Association may send at least $1.00. 
he statue of Blackstone is to be a tangible ex- 
ression of the bond of union between the English 
ymmon law and the law of America. Many Amer- 
ins have been led into the profession of the law 
hrough the influence of Blackstone’s Commen- 
ries. Judge Dillon was a notable example. He 
tor. He shared lodgings with 
he picked up a copy of Black- 
ies belonging to his roommate 
ind became so interested in it that he determined 


egan life as a 
lawver. One 


tones Commental! 


study law. He was admitted to the bar, and 
ecame a great judge and one ot the greatest 


vriters in the fiel | legal literature 


Mr. Paul Bartlett is sparing no pains to make 
the statue a worthy example of the highest art of 
the sculptor. “This statue is of such great impor- 
tance from every ] t of view, that no pains must 
be spared to make it a success,” he recently wrote. 
lo that end, he has studied every portrait, bust and 
statue of Blackstone in existence. There is a seated 
figure of Blackstone in the hall at All Souls College, 
Oxford, designed and executed by John Bacon. In 
studying this statue, Mr. Bartlett was convinced 
that the costume in which it was clad was not his- 


torically correct, that the sculptor had consulted 


irtistic effect rather than historic accuracy. Mr. 
Bartlett set to work to secure the correct costume 
worn by Judges of the Court of Common Pleas of 


n getting. He has designed 


the 18th Century vorgeous and ample robes. 
These he succeed 


the figure standing, about 8 feet 6 inches in height, 
lad in judicial robe, tippet and ermine mantle. It 
vill be mounted o1 low pedestal not more than 


three feet in height. 

The materials at Mr. Bartlett’s disposal and 
hich he has examined in modelling the face of his 
tatue include the seated figure in All Souls Col- 
ege, Oxford, above referred to; a colored print of 
he head of Blackstone published about 1800; the 
irtrait annexed to the first volume of the Com 
lentaries, and ty portraits of Blackstone in the 
National Portrait Gallery in London. For the robes, 
e has had a picture of Lord Camden, by Sir 
oshua Reynolds, and a portrait of Lord Mansfield. 

The question the site has not been finally 
letermined. Mr. Bartlett recently has been in Lon- 


lon discussing this with the Lord Chancellor’s 


representative and the Bar Committee. The final 


lecision must be approved by the Art Committee. 
While Blackstone was a member of the Middle 


lemple, the British bar claims him as belonging 


them all, and there is much advocacy for erecting 
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the statue in the Great Hall of the Law Courts, or 
else in front of the Law Courts facing Fleet Street. 
This would be a much more conspicuous position 
than the Brick Court within the Temple precincts, 
which is the point nearest to the chambers Black- 
stone occupied in the Middle Temple. 

A suggestion under consideration is, that the 
model of the statue, completed in plaster and ap- 
propriately colored, which is to be used for the 
presentation ceremonies, shall be placed in the 
Great Hall of the Law Courts, and the presentation 
exercises held there, the final site being determined 
later. 

The Committee feels that no more fitting ex- 
pression of the American Bar Association’s appre- 
ciation of the invitation of the British Bar and its 
proffered hospitality could be made, than through 
the gift to the British Bar of the effigy of that 
English lawyer whose influence was potent in the 
framing of the institutions of our country, made 
by the greatest American sculptor. This it is felt 
would appropriately symbolize the influence of the 
common law upon the institutions and the juris- 
prudence of America. 

In this connection it may be interesting to 
know that Blackstone was buried in St. Peter’s 
Church, Wallingford, an old town situated on the 
banks of the Thames, midway between Oxford and 
Reading. The Church was rebuilt in 1769 and the 
spire erected in 1775, chiefly at the instance of Sir 
William Blackstone, whose remains are enshrined 
in the family vault just within the chancel. A visit 
to Wallingford will reward the tourist, especially 
lawyers interested in the tribute of the American 
Bar to the memory of the great Commentator. 
Members of the Association who have not yet sent 
in their contributions are urged to do so without 
delay. 





Humor from the Bench 

“The following from decisions by Judge Bleckly 
are worth repeating: 

“Some courts live by correcting the errors of 
others and adhering to their own. At the peril of 
their lives they must discover error abroad and be 
discreetly blind to its commission at home. 

“*Nevertheless, without serious detriment to the 
public or peril to themselves, they can and do admit 
now and then, with cautious reserve, that they have 
made a mistake. 

“*Their rigid dogma of infallibility allows of this 
much relaxation in favor of truth unwittingly for- 
saken.’ ’"—From address at the 1923 annual meeting 
of the Georgia Bar Association 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in 
Current Legal Periodicals 





I. Among Recent Books 


American Administrative Law. 
Thomas Law Book Company 

(1923). $3.00.—This book embodies a series of 
lectures delivered at Washington University in St. 
Louis during the year 1923. They are: Historical Sur- 
vey, Ernst Freund; Inter-State Commerce Commis- 
sion, Robert V. Fletcher; The Federal Trade Com- 
mission, Joseph E. Davis; Constitutional Aspects of 
Administrative Law, by Cuthbert W. Pound; State 
Public Service Commissions, by John A. Kurtz; 
and Federal Department Practice, by Charles 
Nagel. 

The limits of this review will not permit of 
any detailed separate treatment of each part. The 
significance of the collection lies in this, that it 
accents at the same time the interest in administra- 
tive law that obtains today, the uncertainty and 
lack of coordination and analysis that obscure it; 
and because it suggests the vast field that is open- 
ing to our legal system from this approach. 

The opening lecture by Professor Freund con- 
tains a brief but well developed historical statement 
of the conditions under which administrative law, 
on its formal side, developed in Europe and Amer- 
ica. He shows that the development on both sides 
of the Atlantic has been largely the result of polit- 
ical and social accident. Emphasis on this com- 
parative historical background is important because 
we in America are too much obsessed with the idea 
that the fundamental conception of administrative 
law in Europe is somehow dependent upon the dual 
system of courts found, notably in France and 
Germany. 

The problem of administrative law as Professor 
Freund states it is to limit administrative discre- 
tion, which he describes as “hardly conformable to 
the ‘rule of law.’” If by administrative discretion 
he means power to oppose or ignore the policies 
chosen by the legislature, there can be no quarrel 
with his statement. As Professor Freund has 
pointed out in his Standards of American Legisla- 
tion, legislatures should be more careful in furnish- 
ing principles and standards under some workable 
policy and these standards should be respected by 
other government agencies. But if he means that 
absolutely less discretion should be intrusted ad- 
ministrative agencies in the future he is arguing for 
an impossibility. Just as legislative standardization 
must grow by experience, so expert knowledge 
must be the key to the more complex administrative 
regulation inevitable for the future. And it must be 
experience clothed with discretion and operating at 
the point where the public activity impinges upon 
the individual claim of right 

We have, it is true, felt impelled to go faster 
in this direction of intimate regulation of social and 
life than our developed administrative 
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technique or the stage of our political ethics would 
justify. The reaction against discretionary admin 
istrative power which Professor Freund believes to 
be evident may be merely a reaction against early 
experiments in its exercise. Administrative tri 
bunals and functions will tend, as did Equity, to 
standardize their results but that standardization 
can never be worked out by legislative bodies to 
che point of obviating administrative discretion. 

The lectures on the Interstate Commerce Com 
mission, the Federal Trade Commission, and the 
State Public Service Commissions give an interest- 
ing picture of the development and functioning of 
these anomalous agencies of government. The 
Chapter on Constitutional Aspects of Administra- 
tive Law is well worth a careful reading. 

The book embodies in a rather fragmentary 
form the diverse elements which must be dealt with 
in any consideration of our administrative law and 
the Bar Association of St. Louis, which sponsored 
and published ‘he lectures, is to be commended for 
its stimulating contribution to this field of the law 

Joun B. CHEADLE 
University of Oklahoma Law School. 

Monetary Reform, by John Maynard Keynes. 
New York: Harcourt, Brace & Company. Pp. 
VIII, 227. $2.50.—The primary need in any mone 
tary system, of course, is its stability, and the 
object of Mr. Keynes’ search is that arrangement of 
the cash and credit facilities of a country which 
will be most likely to induce such stability. With 
out this element, by a rise in prices the saving of 
new capital will be discouraged, and by a fall in 
prices the business class, in whose hands the regu- 
lation of production lies, is injured, hence an en 
lightened conservatism demands a search for the 
best means of securing such stability even at the 
cost, it may be, of some previously cherished ideas. 
What method will best secure it forms the central! 
theme of the book. Mr. Keynes believes that a 
return to the gold standard is hardly possible for 
most of the world, and even if it were possible, 
would not again work so effectively for stability as 
it did before. Instead we must look to a system 
whereby the amount of the circulating medium is 
directly governed by the currency needs of business 
at the time, a system already tacitly (though not 
admittedly) in effect both in this country and in 
England. Convinced as he is of the transcendent 
importance of price stability, Mr. Keynes has little 
patience with those who urge that the various for- 
eign exchanges should be restored to their prewar 
parity, even at the cost of tremendous sacrifices. 
Business, he insists, is not so much concerned with 
the exact number of francs which shall purchase 
pound or the fact that nineteen marks make 
pound or that nineteen million or nineteen billior 
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, so long as the number is fixed and stable. If 

e stability internally is obtained the external, 

reign exchange stability will follow as a matter of 
urse. Perhaps conservatism of Mr. Keynes’ kind 
ll prove startling to many, and doubtless those 
rned in finance will find openings for valuable 


riticism. But it is at least certain that it will be 
possible to disregard as insignificant any work 
an economic subject by a writer who has 


hibited such uncanny ability in thinking and say- 
today what we are all thinking and saying 
morrow. 

The American Judge, by Andrew A. Bruce, for- 
erly Chief Justice of the Supreme Court of North 
ikota. New York: Macmillan. Pp. 218. $2.— 
nfronted with a vivid first-hand experience of 

Non-Partisan League in North Dakota, Judge 
ruce is keenly alive to the criticism leveled at our 
gal system by large sections of the community. 
is object in writing this book is frankly partisan. 
e aims to show that whatever the trouble may be, 
so far as there really is any trouble in the legal 
ystem, the fault does not lie with the judge. Thus 
is object is to carry conviction to the layman, and 
cares less for the professional reader. In succes- 
n are taken up the various criticisms most fre- 
iently heard that the court: *re undemocratic, that 
ey have exceeded their authvvity in passing on the 
nstitutionality of statutes, that they are exces- 
vely technical, that their delay promotes lawless- 
ess, etc. Considering that beyond any doubt the 
suing of injunctions in labor disputes is by all 
lds the point on which the public is most insistent 
r an explanation, it is a great pity that the author 
isses this by with only a brief reference. Judge 
ruce does not wholly confine himself to exonerat- 
g the judge, however; in a number of instances 
» takes an affirmative line and points out where, 
his opinion, the guilt lies. The result is an occa- 
ynal feeling that it would have been wiser either 

to lengthen the book or to have cut out the excur- 
ns into the by-paths in favor of a deeper 

xamination into the main subject matter. Perhaps 

he writer’s answer would be that he desired, even 
the cost of depth, to suggest as many facts and 
blems as possible to the general reader. 

Stock Exchange Law, by Samuel P. Goldman. 
ew York: Ronald Press. Pp. X, 497. $5.—This 


ok should serve as a convenient and informative 
nual for the business man and broker in giving 
em some guide as to the legal aspects of situa- 


ns in which they may find themselves. It will 
so be a help to the attorney by placing him in 


uch with material for a more intensive search. 
he discussion centers, naturally, about the New 
rk Exchange and New York law, but so far as 
ther jurisdictions furnish material they, too, are 


cluded. To be noticed particularly is the careful 
ttention given to the machinery by which transac- 
ns between the brokers themselves are run. Not 
eing strictly part of the system of law, such ques- 
ions may easily slip by unnoticed. In addition to 
he long index there is the interesting feature of an 
dex of articles in law periodicals which have been 
ted. Somewhat surprising, however, is the almost 
ymplete omission of reference to the Curb Market. 
he uninformed reader might suppose that it was 
till as unorganized as in the days of its origin 





instead of being a machine second only to the “reg- 
ular” exchange in complexity. 

Handbook of the Law of Evidence, 3rd Ed., by 
John J. McKelvey. St. Paul: West. Pp. XIX, 
588. $4.50.—As the author himself says, the new 
edition of this treatise contains no textual changes 
of any significance. As seventeen years have 
elapsed since the appearance of the second edition, 
this is rather surprising. Although it is true (as 
the preface says) that “a generation finds us with 
much the same ideas as to the right and wrong way 
of doing things as our fathers had,” the process of 
achieving our purpose constantly calls for readjust- 
ments, and the process of proving allegations is no 
exception. As to the more permanent problems, 
readers will find that the new book affords the same 
degree of help that its predecessor did, that is to 
say, it is a brief handbook to remind one of the 
broad lines followed by the law of evidence. 

The Expert Witness, by C. A. Mitchell. New 
York: Appleton. Pp. XV, 188. $2.50. The author 
of this book has had a long experience as expert 
witness in proceedings involving the genuineness 
of documents, and, it may be remembered, has made 
some specially intensive studies of English inks. 
Here however his object has not been to write pro- 
foundly. Instead we have a general survey of the 
subjects dealt with in expert testimony, taken up 
in a rambling, semi-reminiscent way which makes 
the book amusing reading, although not highly in- 
formational. 

Towards International Justice, by F. N. Keen. 
New York: Harcourt, Brace & Co. Pp. 249. $2.50. 
—The writer is a believer in a powerful League of 
Nations. This volume is a collection of papers 
read by him at various times, the oldest dating back 
to February, 1915, and the most recent to February, 
1923. The greatest value of the later ones will lie 
in the opportunity they give to the hurried reader 
to learn just what the present state of affairs is, 
notably with reference to the Permanent Court of 
World Justice. With criticism of the League in 
this country centering almost solely on its alleged 
too great authority, it comes as a novelty to find 
Mr. Keen complaining with equal conviction of its 
extreme helplessness and its unsatisfactory inability 
to do more than suggest and advise. 

The Ordinance Power of the Japanese Emperor, 
by Tomio Nakano. Baltimore: Johns Hopkins. Pp. 
XVIII, 269. $2.50. This book in reality examines 
the entire mass of powers and prerogatives held by 
the Japanese Emperor under the present constitu- 
tion and not merely one aspect of them. As they 
are extremely great (including even a measured free- 
dom from budgetary control and a power to sus- 
pend the laws without declaring a state of siege), 
their discussion becomes very nearly the equiva- 
lent of a monograph on the Japanese Constitution. 
The author, who wrote while studying at Heidel- 
berg, is strongly influenced by the European tend- 
ency toward prolonged examination as to the mean- 
ing of abstract concepts such as law, administrative 
ordinance, etc. As a result his book aims to be, 
and is, more than a bare enumeration of certain 
powers with a description of each; it also proceeds 
to analyze more fundamental ideas lying below 
them. E. W. PutTKAMMER. 
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AW NOTES for May contains an interesting in- 
quiry into the novel question of “Radio Broad- 
casting as Infringement of Copyright.’ The ar- 
ticle is by W. A. Shumaker. In the same journal Ralph 
Straub considers the legal rights of a club member 
under the title “Eapulsion from Club Membership.’ 

Under the title “Jurisdiction over Partnerships,” in 
Harvard Law Review for May, Calvert Magruder and 
Roger ©. Foster consider very carefully “how far the 
conception of the firm entity, which has been useful in 
other respects in the development of partnership law, 
is available to afford a solution of the problems,” sug- 
gested by the title. Many helpful and constructive 
suggestions are offered. In the same journal Reuben 
Oppenheimer points out in an admirable article the 
many conflicting legal and practical questions arising 
out of stock-brokerage bankruptcies. The article is 
entitled “Rights and Obligations of Customers in Stock- 
brokerage Bankruptcies.” 

Virginia Law Review for May carries a forceful 
article by Edward A. Harriman, Washington, D. C 
under the title “The Price of International Law.” Mr 
Harriman analyzes the popular conception that Inter- 
national law is “at one and the same time both na 
tional and international,’’ and shows that the interna- 
tional law which is national law consists only of those 
doctrines to which the particular nation in question as- 
sents,’ while the international law which is deemed in- 
ternational is not law at all, “but merely international 
comity or morality.” To get an international law in 
the sense of a law controlling the actions of inde- 
pendent sovereigns, the price must be paid, and “as the 
price of any law is submission to a government, the 
price of international law is submission to an inter 
national government.”” Under the title “Straight Jacket 
Laches on Maritime Liens,” John S. Chapman, Jr., in 
the same journal, discusses the rule that “In seeking 
for a proper and convenient measure of laches courts 
of admiralty will apply, in the absence of exceptional 
circumstances, the most analogous state statute of limi 
tation.” 

Under the title “Accident Litigation” in Pennsyl 
vania Law Review for May, Shippen Lewis inquires 
“Is our system adequate? Are other systems 
sible?” He reviews the disadvantages of the present 
system, which treats the problem as individual rathei 
than social, shows the difficulties encountered in fixing 
damages, and suggests along general lines that com- 
pensation be paid in accordance with fixed schedules 
by the public. He argues: “If the owner of a busi 
ness pays for its inevitable destructions, is it not proper 
that the public should pay for the losses unavoidably 
incident to modern life? In short, why should not any 
person injured by a train, trolley or automobile re 
cover compensation from a public fund, and that with 
out reference to the question of negligence?” The 
article is novel and interesting. The concluding in- 
stallments of two noteworthy articles, mention of 
which was made in this column last month, also appear 
in this journal ; “Legal Cause,” by Henry W. Edgerton, 
and “What is Consideration in the Anglo-American 
Law of Contracts?” by Hugh E. Willis. 

\n interesting and enlightening account of “7/u 
Work of the New International 
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Court,” is contained in the Ohio Law 
porter for May 19, 1924. It is the a 
Manley O. Hudson before the Ohio State 
tion. 

Prof. Zechariah Chaffee, Jr 
ful analysis of the limitations on the remedy by inter 
pleader where the stakeholder and the claimants, o1 
residents of different and 


( 


es 
Bz 
., contributes a thought 


some of them, sre states, 
presents some constructive suggestions as to 
ing them in an article on “Jnterstate Interpleader” in 
Yale Law Journal for May. Under the title “7 erritori 
ality, Public Policy and the Conflict of Laws,’ Prof 
Ernest G. Lorensen, in the same journal, points out 
that in spite of the claim of some that the problems 
in Conflict of Laws may be solved by rules deduced 
from a priori principles, the actual facts show “that the 
adoption of the one rule or the other depends entirely 
upon considerations of policy which each sovereign 
state must determine for itself.” “The correct mode 
of approach to this subject,” he asserts, “would strip it 
of all fictions and deal with all phenomena a posteriori 
Thus viewed we find that each sovereign state can de 
termine the rules of the Conflict of Laws in accordance: 
with its own notions of which is just and proper, 
as the individual states of this country are not 
have the 


remoy 


and 
so far 
bound by some constitutional provision, they 
same power.” 

Alfred Bettman of Cincinnati enters into a thorough 
analysis and discussion of regulation of building de 
velopment and uses of property by districts under the 
title “Constitutionality of Zoning” in Hervard Law Re 
view for May 

“The Dangers of Shares Without Par Value” are 
considered by Prof. James C. Bonbright, Columbia 
University, in an article by that name in Columbia 
Law Review for May. Prof. Bonbright finds the more 
serious of these dangers to be two in 
first is that the removal of par value « 
itors of the protection of personal liability of share 


umber, “The 
leprives cred 
holders 
upon shareholders by making possible t 
shares for insufficient consideration.” 

each in detail, he concludes that “Judged 
basis of the laws as they now exist, the o 
the removal of par value far outweigh any 
advantages,” but that “Judged on its own merits rathe1 
than on the basis of the present defective laws by 


| 


The second is that it opens the way for fraud 


ie issue of new 
\ fter 
simply on the 
} 


discussing 


yiections ti 


possible 


which it is authorized, the removal of par value is to 
be commended.” The article also appears in the May 
number of Harvard Quarterly Journal of Economics 
under the title “Non-Par Stock: Its nomic ay 

Legal . Isp cts.’ Prof. Frederick C. Woodward, Uni 
versity of Chicago Law School also contributes a thor 


ough and practical discussion of “The Risk of Forges 
or Alteration of Negotiable Instruments” in the May 
number of Columbia Law Review. 

Prof. Edwin C. Goddard, University of Michigan 
begins a discussion of “Fair Value of Public Utilities 
in Michigan Law Review for May. In the same jour- 
nal Prof. Herbert F. Goodrich contributes an article on 
“Legitimation and Adoption in the Conflict of Laws 

Rorert H. FREEMAN 
law School, University of Maryland 
































Rois iuhinucs aed at ee 











Le RON. 












hate 








Paeteh aaniir 





i 
















ANNUAL AND SPECIAL LONDON MEETINGS 


Washington Memorial Chapel, Valley Forge 


VERYTHING 
tendance 
historic 


indicates a record-breaking at 


Philadelphia meeting. 


E 


nal program, 


Settil las 


printed in this issue, main- 
of the Associa- 


whi 


the familia standards 
It does not 
rrangements 
of Attorne 
revised 
umber 


tains 
tion. 
in the announcement of 
General Stone’s address, from 
which appeared in the May 
will speak on 
the United 


subject 
+} 


> ot 
I¢ ToL 


| 
[he 


in 


1¢ \ttorney-General 


Progress I Improvement in 
States.” 

\t the e1 
nnouncement 
the members of 

This is 
ertainly prov 
neeting. It 
tunity not only of 
frst importance 
selves to the 
associated 


d the final program appears the 
to Valley Forge 
ssociation on Friday, July 
f statement of what will 
of the great features of the 
afford those who go an oppor- 
isiting historic scenes of the 
it also of re-dedicating them- 
ideas with which Valley Forge 
printing in this issue two 
in idea of the many interesting 
will see there. The 
Washington Memorial Chapel, 
Washington’s Headquarters 


pilgrimage 
\ 


( 


) 
e 
] 


ery bri 


a 
ce ne 
will 
great 
Vj 
1 “~ hich 
ictures which ¢g 
things which 
Soldier’s Hut. 


National 


1s \ 


re 
pilgrims 


Arc] 


r 


* save in some details of the 
the 


The 


a special appeal and the 


40} 


these and many other features of this remarkable 
scene cannot fail to be profoundly impressive. 

The Washington Memorial Chapel, it may be 
added, is not only an architectural achievement of 
the first rank, but also a veritable jewel-casket con- 
taining in every feature of its interior artistic 
memorials of Washington and the Revolution. The 
windows of this chapel have been pronounced by 
English art glass-makers as the greatest in the 
world, and they tell the story of the country up to 
the inauguration of Washington as the first presi- 
dent of the United States. The choir stalls are of 
hand-carved oak and each commemorates one of the 
brigades at Valley Forge. The pew screens com- 
memorate the Major-Generals and Brigadier-Gen- 
erals of Washington’s army. These instances are 
merely suggestive of how the patriotic and historic 
ideas are carried out in every detail of the chapel, 
even to the doors. The Daughters of the American 
Revolution have done much to help make this beau- 
tiful little chapel “the American Westminster,” as 
it was called by the official spokesman of the British 
Empire at the dedication of the lectern in honor 
of Washington, the British soldier. 

Law School Luncheons 


Yale Law School graduates will have a lunch- 
eon at the Bellevue-Stratford Hotel on Wednesday, 
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July 9, at 1:00 p.m. The Cornell Law Association 
will have a luncheon at the same hotel on July 9, 
at 1:00 p. m., and desires the presence of all 
in attendance at the meeting who are graduates or 
former students at Cornell University, whether mem- 
bers of the Bar Association or the Cornell Law Asso- 
ciation or not. Secretary of State Hughes, a former 
member of the Law Faculty, will be the guest of the 
Association. Alumni of the University of Chicago Law 
School will have a luncheon at the Bellevue-Stratford 
on July 10, at 12:30 p. m. 


Revised Program for Annual Meeting 
Tuesday Morning, July 8th, at 10:00 O’clock 

President Robert E. Lee Saner, of Dallas, 
Texas, will preside. 

Address of Welcome, by Hon. W. 
Kendrick, Mayor of Philadelphia. 

Response, Hon. Chester I. Long, Wichita. 

Announcements : 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee. 

Nomination and election of members. 

Address by President of the Association, 
Hampton L. Carson presiding. 

Meeting of State Delegations for nomination 
of General Council and Vice-President and Local 
Council for each State 

Tuesday Afternoon, July 8th, at 2:30 o’clock 

This will be a joint session of the American 
Bar Association and the Pennsylvania Bar Asso- 
ciation. Richard E. Cochran, President of the 
Pennsylvania Bar Association, will preside. 

Addresses to be announced later. 

Reception and tea by Philadelphia Bar at Histori- 
cal Society of Penn., 1300 Locust St., and exhibit of 
Hampton L. Carson’s collection of Blackstoniana 
and other books and prints. 

Tuesday Evening, July 8th, at 8:00 o’clock 

(President Saner presiding) 

Address by Attorney General Harlan F. Stone, 
“Progress in Law Improvement in the U. S.” 

Address by Roscoe Pound on “Some Parallels 
From Legal History.” 

9:30 p.m. President’s Reception 
Bellevue-Stratford Hotel. 
Wednesday Morning, July 9th, at 10:00 o’clock 
(Hon. John W. Davis presiding.) 

10:00 a.m. Statement of progress of work of the 
American Law Institute, by the Director, 
William Draper Lewis. 

Reports of Sections and Committees. 

names of Chairman are given below: 

10:20 a.m. Committee. on Classification and Re- 
statement of the Law, Thomas I. Parkinson, 
New York City 


Freeland 


Hon. 


Rose Gardens, 


The 


SECTIONS 


10:30 a.m. Criminal Law, Oscar Hallam, St. 
Paul, Minn. 

10:35 a.m. Comparative Law Bureau, William 
M. Smithers, Philadelphia, Pa. 


10:40 a.m. Judicial Section, Pierce Butler, Wash 
ington, D. C. 

10:50 a.m. Legal 
Chicago, IIl. 

11:00 a.m. Patent, Trademark & Copyright Law, 
Otto R. Barnett, Chicago, Il. 


Education, Silas H. Strawn, 
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11:10 a.m. National Conference of Commis- 
sioners on Uniform State Laws, Nathan Wil- 
liam MacChesney, Chicago, III. 

11:20 a.m. Public Utility Law, Chester I. Long, 
Wichita, Kansas. 


11:30 a.m. Conference of Bar Association Dele- 
gates, W. H. H. Piatt, Kansas City, Mo. 
CoM MITTEES 
11:40 a.m. Professional Ethics and Grievances, 


Thomas Francis Howe, Chicago, III. 

11:50 a.m. Commerce, Trade and Commercial 
Law, W. H. H. Piatt, Kansas City, Mo. 

12:00 Noon. Practice in Bankruptcy Matters, 
Henry Deutsch, Minneapolis, Minn. 

12:10 p.m. Use of Word “Attorney,” William H. 
Lamar, Washington, D. C. 

12:20 p.m. Publicity, Frederick A. Brown, Chi- 
cago, IIl. 

12:30 p.m. 
cago, Ill. 


Page, Chi- 


Publications, George T. 


12:40 p.m. Memorials, W. Thomas Kemp, Balti 
more, Md. 

12:50 p.m. Membership, Frederick E. Wadhams, 
Albany, N. Y. 

1:00 p.m. Adjournment. 


Wednesday Afternoon, July 9th, at 2:00 o’clock 
(Hon. C. A. Severance presiding.) 
Committee Reports. The names of Chairmen 
are given below: 
2:00 p.m. International Law, 
Scott, Washington, D. C. 


James Brown 


2:15 .m. Law Enforcement, Charles S. Whit- 
man, New York City. 
2:30 p.m. American Citizenship, R. E. L. Saner, 


Dallas, Texas. (Report will be presented by 
F. Dumont Smith, Hutchinson, Kans, for the 
Committee.) 
3:00 p.m. Judicial Ethics, 
Taft, Washington, D. C. 
3:30 p.m. Jurisprudence and Law 
Everett P. Wheeler, New York City. 
3:45 p.m. Increase of Judicial Salaries, A. B. 
Andrews, Raleigh, N. C. 
Wednesday Evening July 9th, at 8:00 o’clock 
(President Saner presiding.) 
Address by James Hamilton Lewis, “Our New 
Era in International Government.” 


Thursday Morning, July 10th, at 10:00 o’clock 
(Hon. J. M. Dickinson presiding.) 

Committee Reports. The names of Chairmen 

are given below: 

10:00 a.m. Federal Taxation, Charles Henry But- 
ler, Washington, D. C. 

10:20 a.m. Revision of Federal Statutes, Paul H. 
Gaither, Greensburg, Pa. 

10:30 a.m. Uniform Judicial Procedure, Thomas 
W. Shelton, Norfolk. Va. 

10:40 a.m. Noteworthy Changes in Statute Law, 
Joseph P. Chamberlain, New York City. 
10:50 a.m. Admiralty and Maritime Law, Charles 

C. Burlingham, New York City. 
11:00 a.m. Change of Date of Presidential Inaug- 
uration, William L. Putnam, Boston, Mass. 


Howard 


William 


? 


Reform, 


11:10 a.m. Legal Aid, Reginald Heber Smith, 
Boston, Mass 
11:20a.m. Law of Aeronautics, William P. Me 


Cracken, Chicago, III. 
11:30 a.m. Incorporation of American Bar Asso 
ciation, John B. Corliss, Detroit, Michigan. 
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40 a.m. Insurance Law, William H. Burges, 
El Paso, Texas 
50 a.m. Removal of Government Liens on 
Real Estate, John T. Richards, Chicago, III. 
»-00 Noon. Nomination and Election of Officers. 
Miscellaneous Business. 
\djournment Sine Die. 
Thursday Afternon, July 10th, at 2:00 o’clock 
Delaware River Trip 
Thursday Evening July 10th, at 7:00 o’clock 
Annual Dinner of Association, Bellevue-Strat- 
rd Hotel. ‘Speakers to be announced later. 
Dinner to Ladies, Bellevue-Stratford Hotel. 
Friday, July 11th 
Pilgrimage to Valley Forge. 
Judicial Section 
Tentative Program 
Che Judicial Section of the American Bar As- 
iation will have two sessions, both on Monday, 
ly 7, 1924. The first session will be held at 2:30 
m., in the Red Room, Bellevue-Stratford Hotel 
of the Supreme Court of 
the Section, will 


Justice Pierce Butler, 
e United States, Chairman of 
eside, 

Hon. Robert \ 
e Supreme Court 


Moschzisker, Chief Justice of 


Pennsylvania, will deliver the 
e reply 
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Hon. Edward R. Finch, Associate Justice of 
the Supreme Court, Appellate Division, Second De- 
partment, of New York, will read a paper at this 
session, entitled “Summary Judgments.” 


Routine business will be transacted at this 
session, and other proceedings to be hereafter an- 
nounced. 

Second Session 

The second session will be held at 7:30 p.m. in 
the Red Room, Bellevue-Stratford Hotel. 

Hon. James M. Morton, Jr., United States Dis- 
trict Judge, Massachusetts, will read a paper at this 
session, the su}ject to be “Some Suggestions about 
First Instance Courts of General Jurisdiction.” 

Hon. Louis B. Ewbank, Chief Justice of the 
Supreme Court of Indiana, will read a paper; sub- 
ject, “Judicial Authority in the Trial Court.” 

Routine business will also be transacted at this 
session. 

Owing to the London Meeting, the Annual 
Dinner of the Judicial Section has been omitted for 
the present year 


Section of Patent, Trademark and Copyright 
Law 
Monday, July 7, 1924 
Morning session, 10:00 o'clock a. m. 
noon session, 2:00 o’clock p. m. 
\ddress of Chairman, Otto Raymond Barnett. 
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Report of Committee on Revision of the Patent 
Laws, Mr. Frederick F. Church, Chairman. 

Report on the Dill Bill (S. 2600) for amend- 
ment of the Copyright Laws. 

Report on the Design 
2601). 
Report of Committee on Trademark Law Re- 
vision Bill (S. 2679), Mr. Edward S. Rogers, Chair- 
man. 
Report of the Committee on International Pro- 
tection of Intellectual Property. 

Miscellaneous Business. 

Each report will be followed by a general dis- 
cussion, with a view to appropriate action by the 
Section. 

Seven o'clock p. m. Annual 
Section, joining with Patent Law Association of 
Philadelphia. 

All who are interested in Patent, Trademark or 
Copyright Law are cordially invited to attend the 
Session of the Section and to participate in the dis- 
cussion and also to attend the annual dinner. 

Dinner tickets can be secured at the 
Headquarters in the Bellevue-Stratford 
Monday, July 7, 1924. 


Registration Bill (S. 


Dinner of the 


Section 


Hotel, 


Conference of Bar Association Delegates’ 
Programme 
Monday, July 7, 1924 
Forenoon Session, 10:00 A. M. 
Opening Address: Chairman W. H. H. 
Report of Committees: 
Judicial Selection: 
Louis, Mo., Chairman. 
Jar Organization: 
Chicago, Ill., Chairman. 
Federating State and Local Bar Associa- 
W. J. Millard, Olympia, Wash., Chair- 


Piatt. 


Barth, St. 


Irvin V. 


Clarence N. Goodwin, 


tions: 
man. 

Conciliation: Reginald Heber Smith, Bos- 
ton, Mass., Chairman. 

Legal Education: Herbert S. Hadley, St. 
Louis, Mo., Chancellor, Washington Univers- 
ity, Chairman, 

Appointment of Nominating Committee. 
Afternoon Session, 2:00 P. M. 
Special Topic: Co-operation of the Press with 
the Bar in the Administration of Justice. 
A. Reports and criticisms of judicial decisions. 
B. Reports and criticisms of judicial proceed- 


ings. 
C. Public discussion of fundamental legal 
principles. 


D. Public discussion of ethical problems of 

the legal profession. 

Introduction: Charles A. 
York City Bar. 

Speakers: Dr. Talcott Williams, Director 
Emeritus, Pulitzer School of Journalism, Columbia 
University ; Casper S. Yost, Editor of the St. Louis 
Globe-Democrat, President of the American So- 
ciety of Newspaper Editors, Author of “The Prin- 
ciples of Journalism.” 

Discussion: Opened by Walter F. Dodd, of 
the Chicago Bar, and Wilson M. Powell, of the 
New York City Bar. 

Evening Session, 8:00 P. M. 

Special Topic: Technique of Proof. 

Speakers: The Technique of Proof by Finger- 
prints—Joseph A. Faurot, Third Deputy Commis- 


Boston, of the New 











sioner, Police Department, City of New York, in 
charge of the Bureau of Fingerprint Identification. 
Disputed Document Problems: Handwriting, 
Typewriting, Inks, Paper and Other Features, 
Methods of Investigation and Methods of Proof 
Mr. Albert S. Osborn, author of “Questioned Docu 
ments”, “The Problem of Proof”, and “The Signing 
of Wills and Other Documents” (American Bat 
Association Journal, January, 1921). 

(Both illustrated with lantern slides). 

Election of Officers. 

Miscellaneous new business. 


Section of Legal Education and Admissions 
to the Bar. 
Monday, July 7, 10:00 A. M. 
Address of Chairman, Silas H. Strawn 
Report of Secretary, John B. Sanborn. 
Report of the Council. 
Miscellaneous Business. 


Thirty-Fourth Annual Conference of the 
( ommissioners on l nitorm 
State Laws 
( Bellevue-Stratford Hotel, Phladelphia, Pa.) 
Tuesday, July 1 
10.00 A. M. First Session 
Address of Welcome 
Response of President. 
Roll Call. 
Reading of Minutes of Last Meeting 
Address by the President. 
Report of the Secretary. 
Report of the Treasurer. 
Report of the Executive Committee 
Appointment of Nominating Committee 
Reports of Standing Committees: 
Publicity Committee. 
Legislative Committee. 
Committee on Appointment of and Attendance by Com 
missioners. 
Legislative Drafting 
Interstate Comity. 
Child Labor. 
Scope and Program. 
Compacts and Agreements between States 
Co-operation with National Association of 
Commissioners. 
Co-operation with Other Organizations 
2.15 P. M. Second Session 
‘onsideration of Third Tentative Draft of a 
Arbitration Act. 
8.00 P. M. Third Session 
‘onsideration of Fourth Tentative Draft of 
Mortgage Act. 
Wednesday, July 2. 
9:30 A. M. Fourth Session 
‘onsideration of Fourth Tentative Draft of a 
Mortgage Act. 
2.15 P. M. Fifth 
‘onsideration of Fourth Tentative Draft 
Mortgage Act. 


Insurance 


Uniform 


~ 


a Uniform 


~ 


Uniform 


~ 


Session 
fa Uniform 


~ 


8.00 P. M. Sixth Session 
Consideration of Eleventh Tentative Draft of a Uni 
form Incorporation Act. 
Thursday, July 3. 
9:30 A. M. Seventh Session 
Consideration of Eleventh Tentative Draft of a Uni 


form Incorporation Act. 
2.15 P. M. Eighth Session 
Consideration of Eleventh Tentative 
form Incorporation Act. 
8.00 P. M. Ninth Session 
Consideration of Report of Committee on an Act for 
Securing Compulsory Attendance of Non-Resident 
Witnesses in Civil and Criminal Cases 
Third Tentative Draft of a Uniform Act for the Ex 


(Continued on page 4390) 
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DECISIVE BATTLES OF CONSTITUTIONAL LAW 
No. XIV. The Eleventh Amendment 





By F. Dumont SMITH 
Of the Hutchinson, Kansas, Bar 


HEN the case of Chisholm vs. Georgia (2 Dall. 

Wy 419) was decided, holding that a state could be 

sued in the Supreme Court by a citizen of an- 

ther state, the decision aroused a storm of fury. Under 

he original constitution the decision could not have 

en otherwise as it clearly provided for the jurisdic- 

tion in such cases. But these states which had but re- 
ently declared their sovereignty against Great Britain, 

onquered and established it at the bitter cost of nine 

ears of destructive and desolating warfare, and 

but recently surrendered a portion of it to the Federal 
government, were extraordinarily proud and jealous 
f that sovereignty. Each felt that its achieved inde- 

pendence made it as completely a sovereign as Great 
Britain. That as a state it inherited all the privileges, 
rights, and immunities of the British Crown, among 
which was immunity from suit by a private citizen 
without its consent. The immediate consequence of 
that decision was the speedy adoption of the I1th 
\mendment, which provided that “the judicial power 
f the United States shall not be construed to extend to 

any suit in law or equity instituted or prosecuted 
against one of the United States by citizens of another 
state or by citizens or subjects of any foreign state.” 
lhe opinion in the Chisholm case by Chief Justice Jay, 
who resigned that position because he believed the court 
was powerless and would always be a nonentity, is the 
only one of his decisions that has left its mark. In con- 
sidering the 11th Amendment, the general oppression 
and dishonesty of the states it authorized and sanc- 
tioned, it is well to re-read one paragraph from that 


decision. 


The extension of the judiciary power of the United 


States to such controversies, appears to me to be wise, 
because it is honest, and because it is useful. It is honest, 
because it provides for doing justice without respect of 
persons, and by securing individual citizens as well as 


states, in their respective rights, performs the promise 
which every free government makes to every free citizen, 
f equal justice and protection. It is useful, because it is 
honest, because it leaves not even the most obscure and 
friendless citizen without means of obtaining justice from 
a neighboring state; because it obviates occasions of quar- 
rels between states on account of the claims of their 
respective citizens; because it recognizes and strongly rests 
on this great moral truth, that justice is the same whether 
due from one man to a million, or from a million to one 
man; because it teaches and greatly appreciates the value 
of our free republican national government, which places 
all our citizens on an equal footing, and enables each and 
every one of them to obtain justice without any danger of 
being overborne by the weight and number of their oppo- 
nents; and, because it brings into action, and enforces 
this great and glorious principle, that the people are the 
sovereign of this country, and consequently that fellow 
citizens and joint sovereigns cannot be degraded by appear- 
ing with each other in their own courts to have their con- 
troversies determined 


The 11th Amendment slumbered without further 
iction until 1819. The state of Ohio passed an act 


taxing the branch banks of the United States Bank, 
$50,000 annually and in spite of the decision of Bank 


s. McCulloch undertook to enforce the tax. Four 
lays before the date of the tax levy, the bank in the 





5 


Federal Circuit Court obtained an injunction against 
Osborn, the state auditor, prohibiting the collection of 
the tax. Disregarding the injunction, Osborn delivered 
a warrant to the State Treasurer, Harper, who went to 
the branch office of the Bank, entered the vaults and 
forcibly took away more than $120,000 and placed it 
in the state treasury. The case came up on contempt 
proceedings against Harper, and to recover the money. 
The Bank recovered in the Circuit Court a decree 
ordering Osborn and the State Treasurer, Sullivan, to 
restore the money taken with interest and enjoining col- 
lection of the tax. Sullivan refused to obey. He 
was attached and committed to prison. Commissioners 
appointed by the court took the keys of the State 
Treasury from Sullivan and removed $98,000, all they 
could find. The case was appealed to the Supreme 
Court and argued twice by the most noted lawyers of 
the time, among them Webster and Clay, and was 
decided in 1823. (Osborn vs. Bank, 9 Wheat. 738). 
It was urged by Osborn’s counsel that the state of 
Ohio was the real party in interest, that in fact it was 
a suit against the state of Ohio, forbidden by the 11th 
Amendment. The court held (opinion by Marshall) 
that the Ohio law, like the Maryland law, was void, 
that the state Treasurer when he forcibly took the 
money from the bank was a trespasser and that he 
could not justify his act under a void law of the state 
of Ohio. That the state was not a necessary party and 
that it was not a suit against the state of Ohio. Ohio 
was much excited at first and threatened armed resist- 
ance but finally subsided. 
The question seems not to have been mooted again 
for more than sixty years. In Louisiana vs. Jumel, 107 
U. S. 711, bondholders of Louisiana had sought to com- 
pel by mandamus the proper officers of the state to 
apply certain funds in the state treasury to the pay- 
ment of state bonds, a duty clearly imposed upon them 
by the law of the state. But the mandamus was denied 
under the 11th Amendment. In Cunningham vs. Rail- 
road, 109 U. S. 446, where bondholders sought to fore- 
close on a railroad, possession of which had been taken 
by the state of Georgia, relief was again denied under 
this Amendment. And when creditors of Louisiana, 
living in New Hampshire, assigned their claims to that 
state and it brought suit on the claims against Louisiana 
(108 U. S. 763, the court refused jurisdiction. So 
stood the matter when the great case of U. S. vs. Lee 
was decided, in 1882. In that case the Arlington estate, 
consisting of about 1,100 acres lying across the Potomac 
river from Washington, which the plaintiff, the son of 
Robert E. Lee, deraigned from his maternal grand- 
father had seen sold for taxes, bid in by the govern- 
ment, a national cemetery established on it, and it was 
then in the possession of Kaufman and Strong, officers 
of the government. Lee brought suit in the State court 
against Kaufman and Strong for possession. The case 
was removed to the Federal court, where a jury found 
the tax sale void, because a tender of the taxes had 
been made by the plaintiff’s agent. Throughout the 
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case, the Attorney General of the United States had 


continuously objected that the United States was the 
real defendant, the real party in interest, that it had 
not consented to be sued and that, therefore, 
should be dismissed. 

The issue was thus perfectly clear. The govern- 
ment had seized private property without the slightest 
authority of law, had established upon it a national 
cemetery and fort, excluded the owner from possession 
and when reparation was sought, admitted the wrongful 
seizure, held it in defiance of "voor and right on the 
medieval prerogative of the British Crown. That no 
matter what wrong the King had committed against a 
subject he could not be sued to right the wrong with 
out his own consent; and the rule in this country con 
tended for was much harsher than in England, because 
as Judge Miller pointed out, for generations English 
citizens so wronged by a Petition of Right could secure 
the consent of the crown to be sued and have justice 
and in modern times that Petition is seldom if ever 
denied. Again the act of the government was in abso- 
lute derogation of the 5th Amendment to the Constitu- 
tion, which provides that private property shall not be 
taken for public use without compensation. The gov- 
ernment then was denying a solemn right created by the 
very instrument which gave it existence. It was a 
situation that would appeal most powerfully to that 
great jurist, Judge Miller, second in ability only to 
Marshall, and he handled it in characteristic fashion. 
With irresistible logic he strips away the kingly tradi 
tion, shows how utterly inapplicable it is to a republican 
form of government created by a written constitution 
with its strict limitations. It must be noted that he 
applied the decision impartially to the federal govern- 
ment and the states despite the 11th Amendment. 
Every part of the decision applied to both and it has 
been so accepted. He says: “It is obvious that in our 
system of jurisprudence the principle is as applicable 
to each of the states as it is to the United States, ex- 
cept in those cases when by the constitution a state of 
the Union may be sued in this court.” 


the case 


Under our system the people, who are there called 
subjects, are the sovereign. Their rights, whether col- 
lective or individual, are not bound to give way to a senti- 
ment of loyalty to the person of the monarch. The citizen 
here knows no person, however near to those in power, or 
however powerful himself, to whom he need yield the 
rights which the law secures to him when it is well admin- 
istered. When he, in one of the courts of competent 
jurisdiction, has established his right to property, there is 
no reason why deference to any person, natural or 
artificial, not even the United States, should prevent him 
from using the means which the law gives him for the 
. protection and enforcement of that right. 

He then cites the early case of U. S. v. Peters, 7 
Cranch 116, where it was held that on a judgment of 
an individual against the treasurer of the state of Penn- 
sylvania for money wrongfully held in the state treas- 
ury could be recovered, although the state held and 
claimed the money ; a case which nearly led to an armea 
conflict between the federal authorities and the state of 
Pennsylvania. He cites at some length the case of 
Osborn vs. Bank supra, and Brown vs. Huger, 21 
How. 305, where a suit for the possession of the mili 
tary arsenal of the United States at Harper’s Ferry 
was sustained. Citing the 5th Amendment with its sev 
eral provisions for the protection of the liberty of the 
citizens, he says: 

If this constitutional provision is a sufficient authority 
for the court to interfere to rescue a prisoner from the 
hands of those holding him under the asserted authority 
of the government, what reason is there that the same 
courts shall not give remedy to the citizen whose property 


has been seized without due process of law and devoted 
to public use without just compensation ? 

Looking at the question upon principle, and apart from 
the authority of adjudged cases, we think it still clearer 
hat this branch of the defense cannot be maintained. It 
seems to be opposed to all the principles upon which the 
rights of the citizen, when broought in collision with the 
acts of the government, must be determined. In such cases 
there is no safety for the citizen, except in the protection 
of the judicial tribunals, for rights which a been in- 
vaded by the officers of the government, professing to act 
in its name. There remains to him but the alternative of 
resistance, which may amount to crime. The position as- 
sumed here is that, however clear his rights, no remedy 
can be afforded to him when it is seen that his opponent 
is an officer of the United States, claiming to act under 
its authority; for, as Chief Justice Marshall says, to ex 
amine whether this authority is rightfully assumed is the 
exercise of jurisdiction, and must lead to the decision of 
the merits of the question. The objection of the plaintiffs 
in error necessarily forbids any inquiry into the truth of 
the assumption that the parties setting up such authority 
are lawfully possessed of it, for the argument is that the 
formal suggestion of the existence of such authority 
forbids any inquiry into the truth of the suggestion. But 
why should not the truth of the suggestion and the law 
fulness of the authority be made the subject of judicial 
investigation? In the case supposed the court has before 
it a plaintiff capable of suing, a defendant who has m 
personal exemption from suit, and a cause of acticr 
cognizable in the court—a case within the meaning of the 
term, as employed in the constitution and defined by the 
decisions of this court. It is to be presumed in favor of 
the jurisdiction of the court that the plaintiff may be able 
to prove the right which he asserts in his declaration 
What is that right as established by the verdict of the 
jury in this case? It is the right to the possession of the 
homestead of plaintiff—a right to recover that which has 
been taken from him by force and violence, and detained 
by the strong hand. This right being clearly established, 
we are told that the court can proceed no further, because 
it appears that certain military officers, acting under the 
orders of the president, have seized this estate, and con 
verted one part of it into a military fort and another into 
a cemetery. It is not pr-‘tunded, as the case now stands, 
that the president had any lawful authority to do this, or 
that the legislative body could give him any such authority 
except upon the payment of just compensation. The de 
fense stands here solely upon the absolute immunity from 
judicial inquiry of every one who asserts authority from 
the executive branch of the government, however clear it 
may be made that the executive possessed no such power 
Not only that no such power is given, but that it is abso 
lutely prohibited, both to the executive and the legislative 
to deprive any one of life, liberty or property without due 
process of law, or to take private property without just 
compensation. 

These provisions for the security of the rights of the 
citizen stand in the constitution in the same connection and 
upon the same ground as they regard his liberty and his 
property. It cannot be denied that both were intended t 
be enforced by the judiciary as one of the departments of 
the government established by that constitution As we 
have already said, the writ of habeas corpus has been often 
used to defend the liberty of the citizen, and even his life, 
against the assertion of unlawful authority on the part 
of the executive and legislative branches of the govern 
ment. See Ex. parte Milligan, 4 Wall. 2, and the case of 
Kilbourn, discharged from the custody of the sergeant-at- 
arms of the house of representatives by Chief Justice 
Carter. Kilbourn vs. Thompson, 103 U. S. 168 

No man in this country is so high that he is above the 
law. No officer of the law may set that law at defiance 
with impunity. All the officers of the government, from 
the highest to the lowest, are creatures of the law and are 
bound to obey it. It is the only supreme power in our 
system of government, and every man who by accepting 
office participates in its functions is only the more strongly 
bound to submit to that supremacy, and to observe the 
limitations which it imposes upon the exercise of the au 
thority which it gives. 

Courts of justice are established, not only to decide 
upon the controverted rights of the citizens as against each 
other, but also upon rights in controversy between them 
and the government, and the docket of this court is 
crowded with controversies of the latter class. Shall it 
be said, in the face of all this, and of the acknowledged 
right of the judiciary to decide in proper cases, statutes 
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which have been passed by both branches of congress and curity of commerce with foreign nations and among the 
ipproved by the president to be unconstitutional, that the different parts of the country. 


ourts cannot give remedy when the citizen has Been de- -: . » 
+ oe , a oppor pho It would seem that a sufficient answer to this is 
prived of his property by force, his estate seized and con 


erted to the use of the government without any lawful that the government before it erects a fort, arsenal, 
.uthority, without any process of law, and without any custom house or lighthouse should take that ordinary 
ompensation’ If such be the law of this country, it =< precaution of inquiring through an abstract of title 
ms < rann hicl no istence in the monarchie ' . . . 

1 : zs oe oe +] ms a“ “ me h - py om whether it has title to the ground on which the public 
urope, nor im any ner gove iment nich Nas ¢ J . . . > 
claim to well-regulated liberty and the protection of per- improvement is to be made. According to the opinion 
sonal rights. It cannot be, then, that when in a suit be- of the four dissenting judges, the government may 
tween two citizens for the ow nership of real estate, one -* seize any piece of realty without even a color of right, 

them has established his right to the possession of the = : * heath li . 
a. ES ee oS ee erect thereon a public building, refuse the owner com- 
roperty according the forms of judicial procedure, : - a Mine 
and by the verdict of a jury and the judgment of the court, pensation and contemptuously disregard his suit for 
the wrongful possessor can say successfully to the court, relief. This is simple tyranny, violating the very in- 
‘Stop, here; 1 hold by order of the president, and the strument which creates the government itself. The fact 
progress of justice must be stayed. That, though the that f } . g » saat . a 
nature of the controversy is one peculiarly appropriate to tat Tour such eminent judges 5 10u d entertain this 
view shows to what extent a certain order of legal 
to the suit, though one of the three great branches of the mind clings to the mouldering past. 
government to which by the constitution this duty has been In the course of the a . > of tl : » 
assigned has declared its judgment after a fair trial, the ne course 0 the argument one of the judges 
unsuccessful party can iiterpose an absolute veto upon asked this question ot Judge Shipman, one of the 
that judgment by ene pre orang ha! an order of - secre- counsel for Lee: “Do I understand your position to 
tary of war, which that officer had no more authority to - ? 7 / > 
Pp ’ a > lz > > ° ac ; > ~~ 
make than the humblest private citize1 be that if the title to a piece of land on which the gov 
ernment has set up a light-house should be disputed, the 
claimant might bring an action of ejectment and if suc- 
cessiul remove the light-house?” The intrepid judge 
replic.. “Certainly, that is my position. Far better 
: : . extinguish all the light-house ‘re are rather the 
subject the property, the officers of the United States, and . : : ent > uses there are rather than put 
the performance of their indispensable functions to hostile out t 1€ light of the law. 
proceedings in the state courts, the answer is that no case So once more this great court stood as the guardian 
can arise in a state court where the interests, the property, of the rights of the individual against the aggression of 
the rights, or the authority of the federal government may peas : é ee e's 142. . — 
come in question, which cannot be removed into a court of any power, even that of the state. his was followed 
the United States under existing laws. In all cases, there- in 1885 by the case of Poindexter vs. Greenhow, 114 
fore, where such questions can arise, they are to be de- U.S. 270. Virginia in 1870 had refunded its debt and 
cided, at the option of the parties representing the l nited issu “d new -ertifi ‘ate f : lebt 1 _ I : 
States, in courts which are the creation of the federal suec ew certificates of indebtedness, the interest 
government. The slightest consideration of the nature, coupons on which were made receivable for taxes. 
the character, the organization, and the powers of these Later the Mahone Riddleberger Legislature had repu- 
. ine tone at annie : » to the govern- : ° : cae 
courts will dispel any fear of serious mjury to the govern diated this contract by repealing the redeemability of 
ment at their hands. While by the constitution the judicial ihe tn a I dase Great , 
department is recognized as one of the three great branches re coupons. omdexter ten —— to Greenhow, the 
among which all the powers and functions of the govern city Treasurer of the city of Richmond, who was tax 
ment are distributed, it is inherently the weakest of them collector, one of these coupons in part payment of his 
all. Dependent as its courts are for the enforcement, of state taxes. Greenhow refused to receive it. Distraint 
their judgments upor fhcers appointed by the executive, : levied Poindexter’ s ty § | hole 
and removable at his pleasure, with no patronage and no Was levied on oindexter s property or the whole 
control of purse or sword, their power and influence rests amount of the tax and he brought suit in detinue against 
solely upon the public sense of the necessity for the exist Greenhow for the property distrained. The defense 
~e of yunal to which al ay al to » assertic - , : om, me , 
ence of a tribunal to which all may appeal for the assertion was made that the suit was against the state and there- 
ind protection of rights guarantied by the constitution and rel sintaienhin le “os “we “am 
hy the laws of the land, and on the confidence reposed in ore not maintaina je. Ina lengthy opinion ay Juc ge 
the soundness of their decisions and the purity of their Field, the decisions in Osborn vs. Bank and U. S. vs. 
motives. From such a tribunal no well-founded fear can Lee were applied and the plaintiff recovered. 
he entertained of injustice to the government or purpose Since then these decisions have been applied to 
to obstruct or diminish its just authority . ‘het : 
: she i ; prevent the oppression of the individual in any form 
It was a 5 to ‘ opinion, the ( hief Justice, Gray, by officers of the state or federal government, acting 
radley and Woods diss¢ nting. lhe opinion by Judge under void legislation. So much of the 11th Amend- 
“uray 1s largely take 7 ~ with considerations of the ment remains that the state cannot be directly sued but 
English precedents and wholly fails to notice the differ- none of its officers or agents can justify wrong to in- 
nces in form of the two governments. He says: dividuals by pleading the authority of the government 
To maintain an action for the recovery of possession when such authority is illegal. 
of property held by the sovereign through its agents, not 
claiming any title or rights in themselves, but only as the 


representatives of the sovereign and in its behalf, is to Our Ambassador Witnesses Old-Time Ceremony 
maintain an action to recover possession of the property 

against the sovereign; and to invade such possession ef “When the twelve new King’s Counsel went the 
ee agents, by ng , ly recd _ pl peg FA ba round of the courts to take their seats ‘within the Bar’ 
Fuadeanestal mation, that the sovereign conmet te sued, the American Ambassador and Mrs. Kellogg sat upon 
That maxim is not limited to a monarchy, but is of equal the bench in the Court of Appeal, one on either side 
force 7 republic. Ir Rave ee yt bar er . ym of the Master of the Rolls, while the old time ceremony 
ee een ee =: te’ aeneent, be Geena was observed. At the conclusion of the proceedings 
by judicial process of forts, arsenals, military posts, and the Master of the Rolls handed Mrs. Kellogg as a 
ships of war necessary to guard the national existence souvenir of the occasion the list of new King’s Counsel 
against insurrection and an: eee ae one which he had been using in calling each separately to 
revenue cutters, employer hihi. ectchlished for the «« take his seat ‘within the Bar.’ "—The Law Journal. 


of light-houses ar ight-ships, established for the se 


Judge Miller concludes with a striking description 
that independent branch of the government, the 


udiciary. 


If it be said that the proposition here established may 
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THE SUPREME COURT AND UNCON 
STITUTIONAL LEGISLATION 


Mr. William Marshall Bullitt makes an 
effective appeal to the sense of proportion in 
his discussion, in this issue, of the Supreme 
Court’s record in declaring acts of Congress 
unconstitutional. In an article printed in 
the JourRNAL last year Mr. T. J. Norton fol- 


lowed the same method in pointing out, 


apropos of the criticism of the Court’s five- 
to-four decisions declaring such Acts uncon 
stitutional, that there had been only nine of 
these in the whole history of that tribunal; 
and his discussion of the cases themselves 
further emphasized the disproportion be- 


tween the clamor and the cause. But it is of 
course recognized that much of the criticism 
against five-to-four decisions is really a criti- 
cism not so much against the vote in such 
cases as against the right of the Supreme 
Court to declare an Act of Congress uncon 
stitutional by any vote whatever; opposition 
naturally taking the supposedly most popu 
lar method of attack. It is with this atti 
tude that Mr. Bullitt’s article deals. 

He points out how sparingly the power 
to annul laws on the ground of unconstitu- 
tionality has been employed, as opposed to 
the popular conception that the Supreme 
Court’s principal occupation, to say nothing 
of its chief diversion, is to function as a 
lethal chamber for laws passionately desired 
by the public. “In one hundred and thirty 
years—up to July 1, 1923—” he says, “the 
Supreme Court (the work of whose 73 mem 
bers is seen in 262 volumes of Reports) has 
disposed of exactly 29,310 cases, excluding a 
few score cases of original jurisdiction. Out 
of that large number, the Supreme Court has 
only declared forty-eight Acts or parts of 


Acts of Congress void in forty-nine cases, 
and about 375 State Laws void—the total 
laws declared void not covering more than a 
few hundred pages at most, in striking con- 
trast with the nearly two millions of pages 
of presumably valid acts.” 

He then proceeds to notice briefly the 
forty-eight cases in which congressional 
\cts have been declared invalid; and the 
candid reader may judge for himself to what 
extent the Court has gone out of its way to 
stifle legislation and to what extent the na 
tion has profited or been injured by its ac 
tion. Lawyers will probably find very little 
to cavil at in an overwhelming majority ot 
the decisions. What is more, it would prob 
ably be entirely correct to say that if the in 
dividual cases were put to the test of public 
opinion, it would range itself on the side of 
most of the decisions. The laymen, for in 
stance, would hardly be inclined to criticize 
the Court for refusing to assume the addi 
tional jurisdiction which Congress, unau 
thorized by the Constitution, endeavored to 
confer on it; this is the first group of cases 
which are discussed. Again, if the matter 
were presented concretely, he would probably 
fnd himself without particular sympathy 
with certain Acts of Congress encroach 
ing on the purely internal and domestic 
affairs of the States, and it is with these 
that the second group of cases are concerned. 
Acts of Congress infringing the fundamen 
tal and personal constitutional rights of in 
dividuals would hardly fire his zeal against 
the Court’s decisions supporting those rights 

the third group. Cases which annulled 
\cts endeavoring to do exactly what the 
Constitution positively prohibits—the 
fourth group—would certainly not lack 
popular support, when it was once under 
stood what the real question was, in spite of 
great public interest in particular legisla 
tion involved. 

With the five-to-four decisions and all 
the decisions declaring congressional Acts 
void, no matter by what vote, thus compe 
tently considered, all that remains to com 
plete the argument after this particular 
method would seem to be a consideration of 
the cases in which state statutes have been 
annulled. This would be a task somewhat 
greater than those referred to, but it will 
probably be done in the course of time, and 
those who really want to know the facts 
will then have them in a fairly convenient 
form. The only other method of dealing 
with the question from the standpoint of the 


decisions themselves is unfortunately one 
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vhich is not likely to be employed. It is that 
which was suggested by Coke when, in the 
days of his disfavor, the judges were asked 
to certify for examination the few cases in 
vhich he had held against the royal author- 
ty The old judge suggested that at the 
same time they certify the many cases dur 
ng his long career in which his decisions 
had been for the upholding of that authority 
nd for the good of the kingdom 
The very immensity of the 
vhich the United States Supreme Court has 
endered the nation since its creation ren 
lers such a detailed method of justification 
impossible. But if those who are inclined to 
criticize will keep this vast service in mind 
they will see the problems connected with the 
ise of power in the right per 


service 


Court’s exercis« 


spective. 


PRESS AND THE ADMINISTRA 

TION OF JUSTICE 

No one interested in the movement for 
the improvement of the administration of 
re the important part which 
in that administration. To 
ition is due a great part of 
been accomplished in the 


lustice can ign 
the press plays 
its hearty coope1 
vhat has alread: 


direction of divorcing the selection of the 
judiciary from politics and in giving the lay 
man a clearer idea of his duty in the choice 
And on that coopera 
tion the public as well as the profession must 


of competent judges. 


continue to rely for the successful issue of 
vhat has been so auspiciously begun. 

But the press has an even more intimate 
onnection with the matter than this. Its 
ittitude toward law enforcement, its mode 
f handling the news of crime and courts, its 
treatment of the judges and the personnel 
of the courts in its columns—all this has its 
nfluence on the actual trial of cases and on 
the quality of the verdicts rendered, and it 
important influence. But while 
would be inclined to deny 
no one has given the sub 
ect the close and critical study which it de 
serves and demands. How does this influ 

it, on the whole, an aid or 
i disadvantage’ \Vhat can the newspapers, 
within the limits of their own necessities, do 
to help the cause of Justice? How may the 
courts and newspapers most effectively co 
operate to this end? There are plenty of 
cock-sure generalizations on the subject, but 
neither from the newspapers nor the lawyers 
there any adequate practical 
inswer. 

This significant and manvy-sided prob 


Is a very 
hardly anyone 
this, practically 


ence operate’ Is 


has come 


on 


lem will be considered by the Conference of 
Bar Association Delegates at Philadelphia. 
It is obviously one which must be discussed 
by editors as well as lawyers if any practical 
conclusions are to be reached. For this rea- 
son Dr. Talcott Williams, Director Emeritus 
of the Pulitzer School of Journalism, Colum 
bia University, and Mr. Casper S. Yost, 
editor of the St. Louis Globe-Democrat, 
President of the American Society of News 
paper Editors and author of “The Principles 
of Journalism,” have been invited to address 
the Conference. The subject will be intro 
duced by Mr. Charles A. Boston of the New 
York Bar, and the discussion will be opened 
by Walter F. Dodd of the Chicago Bar and 
Mr. Wilson M. Powell of the New York 
City Bar. A real beginning should thus be 
laid for a better understanding and a more 
competent treatment of the problem. 
Passport VISES 

The consular representatives of Great 
Britain, France, Italy, Denmark and Belgium 
have very kindly agreed to visé passports at 
the headquarters of the Association during 
the meeting. 

Belgium does not require visés. 

Please advise Harold B. Beitler, 1612 
Market Street, Philadelphia, whether you de 
sire to have your passport viséd at Philadel- 
phia in order that he may advise the several 
consuls of the approximate number to be at 
tended to. anes 

Joint AssocrtaTION MEETING 

The Pennsylvania Bar Association will 
meet with the American Bar Association in 
Philadelphia. The meeting on Tuesday after- 
noon, July &, will be a joint meeting, to be pre 
sided over by Richard E. Cochran, Esquire, 
President of the Pennsylvania Bar Associa 
tion. At this meeting addresses will be deliv- 
ered by Hon. George Wharton Pepper, United 
States Senator from Pennsylvania, and Hon. 
George E. Alter, Ex-Attorney General of 
Pennsylvania. 

The members of the American Bar As- 
sociation are cordially united to attend the 
other sessions of the meeting of the Pennsyl 
vania Bar Association, to be held on Monday, 
July 7. 

The complete program of the Pennsy] 
vania Bar Association meeting will appear in 
the July Journal. Copies will gladly be sent 
in advance of that publication to anyone in 
terested 


Harold B. Beitler, Secretary, 
1612 Market Street, 


Philadelphia. 











REVIEW OF RECENT SUPREME COURT DECISIONS 


Transportation Act and Authorizations of Carrier Consolidation—State Railroad Commission's 
Power to Require Terminal Improvements by Railroads—Carriers’ Rights as to Examin 
ation of Data on Which Valuation Is Based—Other Carrier Decisions—Immunity 
from Seizure of Vessels Owned by Foreign Governments—Act of June 10, 

1922, not Applicable to Longshoremen Injured at Work on Vessels—Act 


--, 


Conferring on Seamen Same Rights Accorded Railroad Employees 
Under Federal Employers’ Liability Act Is Valid 





By 


Carriers.—Transportation Act 

Under the Transportation Act of 1920 the federal court 
may set aside an order of the Interstate Commerce Com- 
mission authorizing a carrier to acquire a terminal railroad 
where the finding that the acquisition would be in the 
public interest was not supported by the evidence. 

An action to set aside such an order may, since the 
Act of 1920, be brought by competing carriers who have 
also been using the terminal railroad and who suffer 
financial injury by reason of the monopoly authorized. 

The Baltimore & Ohio Railroad Co. et al. v. 
United States et al., Adv. Ops. 354 Sup. Ct. Rep. 317. 

For a period of years twenty-three railroads enter- 
ing Chicago had been using on equal terms two term- 
inal railroads operated as independent belt lines. In 
1922 the New York Central, in accordance with the 
applicable sections of the Act to Regulate Commerce, 
obtained from the Interstate Commerce Commission 
an order authorizing it to obtain control of these two 
belt lines, by the purchase of the stock of one and the 
lease of the other. The Baltimore & Ohio Railroad 
and certain other competitors of the New York Central 
opposed the granting of this application, and upon their 
defeat before the Commission they brought this suit 
to have the order declared void; to have the sale of 
the stock and the lease set aside; and to restore the 
status quo ante the order; and for an injunction. The 
District Court for the Eastern District of Illinois 
denied the injunction and dismissed the bill. Upon 
direct appeal to the Supreme Court the decree was re- 
versed. 

Mr. Justice Brandeis delivered the opinion of the 
Court. He concluded that the order was invalid be- 
cause the finding that the acquisition of control by the 
‘New York Central would be, as the statute required, 
“in the public interest”, was not supported by the evi- 
dence. This had to be taken as admitted fact because 
alleged in the bill. Defendants contended, however 
that the order was not one of those subject to judicial 
review. The learned Justice considered the authori- 
ties and rejected this contention. He continued: 

It is further contended that paragraph 2 of section 
5 confers a power purely discretionary, and that, for this 
reason, the order entered cannot be set aside by a court 
merely on the ground that the action taken was based on 
facts erroneously assumed, or of which there was no 
evidence. The power here challenged is not of that char- 
acter. Congress by using the phrase “whenever the 
Commission is of opinion, after hearing,” prescribed quasi- 
judicial action. Upon application of a carrier, the Com 
mission must form a judgment whether the acquisition 
proposed will be in the public interest. It may form this 
judgment only after hearing. The provision for a hear- 


ing implies both the privilege of introducing evidence and 
the duty of deciding in accordance with it. To refuse 


*The admiralty cases in this issue wer reviewed by Mr Samuel 


C, Coleman of the New York Bar 
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consider evidence introduced or to make an essential 
nding without supporting evidence is arbitrary action. 
\s it was admitted by the motion that the order was un 
supported by evidence, and since such an order is void, 
there is no occasion to consider the other grounds of in 
validity asserted by plaintiffs. 
In concluding that the plaintiffs had the legal in- 
terest necessary to entitle them to challenge the order, 
the learned Justice said: 


The order substitutes for neutral control of the ter- 
minal railroads, monopoly of control in the New Yor 
Central; and, in so doing, necessarily gives to it substan- 
tial advantage over all its competitors and subjects the 
latter to serious disadvantage and prejudice. The main 
purpose of the acquisition by the New York Central was 
to secure a larger share of the Chicago business. By 
means of the preferential position incident to the control 
of these terminal railroads, it planned to obtain traffic 
theretofor enjoyed by its competitors. Because such 
was the purpose of the New York Central control, and 
would necessarily be its effect, these plaintiffs intervened 
before the Commission. That their apprehensions were 
well founded is shown by the results. The plaintiffs are 
no longer permitted to compete with the New York Cen- 
tral on equal terms. A large volume of traffic has been 
diverted from their lines to those of the New York 
Central. The diversion of traffic has already subjected 
the plaintiffs to irreparable injury. 2 

This loss is not the incident of more effective compe- 
tition (citing case). It is injury inflicted by denying to 
the plaintiffs equality . treatment. To such treatment 
carriers are, under the Interstate Commerce Act, as fully 
entitled as any shipper. . But Transportation Act, 1920 
: made provision for securing joint use of ter 
minals; and it ‘prohibited any acquisition of a railroad by 
a carrier, unless authorized by the Commission. By rea 
son of this legislation, the plaintiffs, being competitors of 
the New York Central and users of the terminal rail 
roads theretofore neutral, have a special interest in the 
proposal to transfer the control to that company. 


He then pointed out that the piaintiffs, being 
parties to the order, might challenge it; and he 
rejected the contention that the consent given by 
Congress to sue the United States in such cases did 
not extend to a suit to restore the status quo, in 
which rights acquired by private persons under the 
order were to be set aside. He said: 

To permit the joinder objected to could not preju 
dice the United States. To prohibit the joinder would, 
in large measure, defeat the very purpose of the bill and 
would clearly prevent that expedition in affording relief 
which it was the purpose of Congress to ensure. (Cit 
ing statute.) Moreover, the terminal companies, and the 
stockholders affected, were entitled to intervene as par- 
ties in the proceedings before the Commission; and they 
appeared by counsel. If they became parties to the pro- 
ceeding before the Commission, they were entitled, under 
section 212 of the Judicial Code, to become parties, also, 
to any suit brought to set aside the order. It was the 
policy of Congress to allow persons so situated to 
be joined in suits to enforce provisions of the Inter- 
state Commerce Act. (Citing statute.) If this suit 
had been brought by the States, the court could have 
given the complete relief prayed for. (Citing cases). The 
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ame rule should apply where the suit to set aside the 
rder is brought by a private party. 

Mr. Justice Sutherland, with whom concurred Mr. 
ustice McReynolds and Mr. Justice Sanford, de- 
livered a dissenting opinion. This dissent proceeded 
from the conclusion that the mere of business 
used the competing lines by the monopoly was not a 
remediable interest. The following excerpt indicates 
the view: 


le ISS 


If it were conceded that the acquisition of the termi- 
nals by the New York Central was in the public interest, 
| suppose it would not be contended that complainants 
had any standing interfere on the ground that their 
pportunities for obtaining business had been impaired. 
And, since they are without legal right to intervene to 
redress a public grievance, the contrary fact that the ac- 
juisition will not be in the public interest cannot avail 
them. Their complaint must stand or fall upon the na- 
ture of their own grievance. A private injury for which 
the law affords no remedy, cannot be converted into a 
remediable injury merely because it results from an act 
of which the public might complain. 

The case was argued by Mr. Luther M. Walter 
for the competitor railroads, by Mr. Blackburn Ester- 
line for the United States, by Mr. P. J. Farrell for the 
Interstate Commerce Commission, and by Mr. Ralph 
\f. Shaw for the belt line railroads 


Carriers.—Transportation Act, Union Term- 
inals 

Since the Transportation Act of 1920, a state railroad 
commission can not require railroads to extend their 
main lines and construct a new union station involving 
re-routing and great expense, without a certificate by the 
Interstate Commerce Commission of public convenience. 

Railroad Commission of California v. Southern 
Pacific Company, Adv. Ops. 455, Sup. Rep. 376. 

The Railroad Commission of California, after 
extended hearings, ordered the Southern Pacific, the 
Santa Fe, and the Los Angeles & Salt Lake Railroad 
Company, to remove certain grade crossings and build 
a union terminal within a defined area in the city of 
Angeles. The construction of this terminal would 
the extension of the main lines of these rail- 
roads, extensive re-routing, the abandonment of three 
existing passenger stations, and an expenditure of at 
least $25,000,000. The State Supreme Court held that 
the order was beyond the power of the Commission, 
because the subject matter was exclusively committed 
to the Interstate Commerce Commission by the Trans- 
portation Act of 1920. Whether the power to direct 
the construction of such a station was exclusively com- 
mitted, was the question presented to the Supreme 
Court of the United States by writs of certiorari taken 
to the State court. The railroads contended that it 
was, in view of the avowed purpose of the Act to place 
the railroads of the country more completely under the 
guardianship of the Commission, whereas the state 
authorities contended that as no specific provision for 
supervision of union stations is to be found in the Act, 
the subject remained within the control of the state 
commissions. The Supreme Court of the United 
States affirmed the judgment of the State Supreme 
Court. 

The Cuter Justice delivered the opinion of the 
Court. A careful examination of the various sections 
of the Act led him to conclude that supervision of 
terminal projects such as this was entrusted to the 
Interstate Commerce Commission. He said: 


los 
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and equipment and 
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in joint terminals, in the exchange of interstate traffic 
and passengers between railways so as to make it prompt 
and continuous. It not only provides for the temporary 
expropriation of terminals and main track of one railway 
to the common use of one or more other railways in 
an emergency but it also contemplates the compulsory 
sharing of one company’s terminals with one or more com- 
panies as a permanent arrangement. 

Such a supervisory power over new interstate 
union stations he found to be conferred in amended 
paragraphs 18 to 21 of Section 402: 

They provide that no interstate carrier shall under- 
take the extension of its line of railroad or the construc- 
tion of a new line of railroad, or shall acquire or operate 
any line of railroad, or extension thereof, or shall en- 
gage in transportation over such additional or extended 
line of railroad unless and until the Commission shall cer- 
tify that public convenience present or future requires it; 
and that no carrier shall abandon all or any portion of 
its line or the operation of ‘it without a similar certificate 
of approval. Such a certificate is, we think, necessary 
in the construction of a new interstate union station which 
involves a substantial and expensive extension of the 
main tracks or lines of interstate carriers who thereto- 
fore have maintained separate terminals. 

This applied, he decided, to extensions of line 
simply for the purpose of rearranging terminals. 
There might be, he said, cases where the construction 
of merely local union stations without great cost or 
extension of tracks would lie within the state police 
power. But in this case, he continued: 

The extensions of the lines and main tracks of these 
railways under the plan which the State Commission has 
ordered are not great in distance but they involve a new 
intramural destination for each railway with important 
changes in the handling of interstate traffic and passen- 
gers. Great expense attends such changes of the main 
tracks in a crowded city, and they here carry with them 
as necessarily incident thereto, the abandonment of avail- 
able sites and of valuable existing passenger and freight 
stations and the construction of a new union station else- 
where, imposing on the three railways a cost in making 
the changes of from twenty-five millions to forty-five mil- 
lions of dollars. We think it clear that in such an exten- 
sion of main lines with their terminals the Interstate Com- 
merce Commission is required by the Act to make a 
finding that the expense involved will not impair the ability 
of the carriers concerned to perform their duty to the 
public. 

The case was argued by Messrs. William W. Clary 
and Hugh Gordon for the Railroad Commission of 
California and by Mr. C. W. Durbrow for the rail- 
roads, 

Carriers.—Interstate Commerce Commission, 
Valuation 

A carrier, in advance of a hearing valuing its prop- 
erty, may examine and meet the preliminary data upon 
which the valuation is based; but a court will not compel 
the Interstate Commerce Commission to submit to a 
general examination of its offices, or issue subpoenas for 
its officers. 

United States ex rel. St. Louis Southwestern Ry. 
Co. v. Interstate Commission, Adv. Ops. 314, Sup. Ct. 
Rep. 294. 

The Interstate Commerce Commission made a 
tentative valuation of relator’s property. The relator 
protested against the valuation. The Commission set 
the matter for hearing. The relator asked the Com- 
mission for an order allowing it to examine the under- 
lying data upon which the valuation was based, and 
for a subpoena duces tecum directed to officers of the 
Commission. The Commission issued an order pro- 
hibiting inspection of its records as detrimental to the 
conduct of its business and the public interest. The 
relator then filed a petition for mandamus in the Su- 
preme Court of the District of Columbia to compel the 
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Commission to submit to a general examination of its 
records and to secure the issuance of subpoenas. This 
court dismissed the petition, the judgment was affirmed 
by the Court of Appeals, and, on writ of error, by the 
Supreme Court. 

Mr. Justice ites delivered the opinion of the 
Court. The statute authorized the Commission to deny 
its records to public inspection, and the order had 
therefore made them no longer public documents. With 
regard to the relator’s possible special right to inspec- 
tion, the learned Justice said: 

The Commission of course has no object except to 
arrive at the truth. It is not to be cross examined for 
bias or otherwise as to its capacity to decide or modes 
of deciding what is entrusted to it, but on the other hand 
since it must grant a hearing mz anife st justice requires that 
the railroads should know the facts that the Commission 
supposes to be established and we presume that it would 
desire the grounds of its tentative valuation to be sub- 
jected to searching tests. But there are necessary limits. 
While there can be no public policy or relation of confi- 
dence that should prevail against the paramount claim of 
the roads, the work of the Commission must go on, and 
cannot be stopped as it would be if many of the rail- 
roads concerned undertook an examination of all its 
papers to see what they could find out. . . We need 
not now consider whether the statute authorizes the order 
if it be construed to apply to cases like the present for 
we cannot doubt that this Commission will do all in its 
power to help the relator to whatever it justly may de- 
mand. As yet it has made no just demand, for we accept 
the Commission’s statement that a general examination 
in the Commission’s offices would interfere too much with 
its work. Moreover at the hearing there will be limits, at 
the discretion of the Commission, to the right to delay 
the sittings by minute inquiries that might protract them 
indefinitely. (Citing case). But subject to that discre- 
tion we think that in such way as may be found practic- 
able the relator should be enabled to examine and meet 
the preliminary data upon which the conclusions are 
founded, and to that end should be given further infor- 
mation in advance of the hearing, sufficient to enable it to 
point out errors if any there be. No present need is shown 
for the issue of subpoenas, and with this intimation of 
our view of the Railroad’s right we repeat our opinion 
that the judgment should be affirmed. 

[he case was argued by Mr. Jay R. Turney for 

the railroad and by Mr. P. J. Farrell for the Com- 
mission, 


Carriers.—Rates, Long and Short Haul Clause 
Unauthorized publication by a carrier of a lower 
rate for a longer distance constitutes a violation of the 
long and short haul clause of the Interstate Commerce 
Act. But such publication does not put the lower rate 
into effect, and a shipper charged the higher rate may 
not sue for reparation without proof of pecuniary loss. 
Davis v. Portland Seed Co., Adv. Ops. 427, Sup. 
Rep. 380. 
The Fourth Section of the Interstate Commerce 
Act makes it unlawful for a carrier to charge less for 
a longer haul than for a shorter one unless authorized 
to do so by the Interstate Commerce Commission. This 
decision determined four similar cases involving this 
clause. In a typical case the facts were as follows: 
Pecos, Texas, is farther from Walla Walla, Wash., 
than is Roswell, N. M. The Portland Seed Company 
paid freight charges on a shipment from Roswell to 
Walla Walla. During the time of the shipment the 
carrier’s published rate from Pecos to Walla Walla, 
through Roswell, was less than that charged the com- 
pany for its shipment from Roswell. Contending that 
under the long and short haul clause the lower pub- 
lished rate from Pecos became the most the railroad 
could charge for the shipment from Roswell, the seed 
company brought suit to recover the sum charged 
above the Pecos rate. The Circuit Court of Appeals 








for the Ninth Circuit held for plaintiff, but on writ of 
certiorari to the Supreme Court, judgment was re- 
versed. 

Mr. Justice McReynolds delivered the opinion of 
the Court. The case of Pennsylvania R. R. Co. v. In- 
ternational Coal Co., 23() U. S. 184, was relied upon by 
the Commission in support of the position that while 
the charge prohibited by Section Four subjected the 
carrier to prosecution by the government, it did not 
afford adequate basis for reparation where there is no 
other proof of pecuniary damage. The opinion 1s 
largely devoted to a consideration of this case and of 
authorities cited by counsel for the shippe Following 
this consideration the learned Justice said: 

Construing the words of section 4 literally, it is ar 
gued that unless some property moved over the longer 
distance at the lower rate before greater compensation 
was charged for transporting like property over the 
shorter one, there was no violation of law. We cannot 
accept this view. It does not accord proper weight to im- 
perative requirements concerning publication of rates and 
subsequent observance of them. The Commission holds, 
for example, that although the schedule contains a plain 


clerical error, nevertheless no other charge may be de- 
manded and the shipper may recover any excess (citing 
cases). 


The record shows, we think, that the carrier violated 
the statute by publishing the lower rate for the longer 
haul without permission and, prima facie at least, incurred 
the penalties of section 10. Also, it became “liable to the 
person or persons injured thereby for the full amount of 
damages sustained in consequence of . . . such violation,” 
together with reasonable counsel fees, as provided by 
tion 8. But mere publication of the forbidden lower rate 
did not wholly efface the higher intermediate one from the 
schedule and substitute for all purposes the lower one, as 
a supplement might have done, without regard to the 
reasonableness or unreasonableness of either 

With special knowledge of rate schedules and relying 

on Pennsylvania R. R. Co. v. International Coal Co., the 
Interstate Commerce Commission for ten years has re- 
quired proof of financial loss as a prerequisite to repara- 
tion for infractions of the Fourth Section. The rule is 
firmly established. 

The cases were argued by Messrs. John F. Finerty 
and Arthur C. Spencer for the Federal Agent and the 
San Francisco & P. S. S. Co., by Mr. F. G. Dorety 
for the Great Northern Ry. Co., and by Mr. James G 
Wilson for A. J. Parrington. 


Carriers.—Interstate Commerce Act 

An express contract by a railroad to supply cars on 
a day named constitutes a preference and is hence invalid 
under the Interstate Commerce Act. 

Davis v. Cornwell, Adv. Ops. 473, Sup. Ct. Rep. 
410. 

Plaintiff sued the Federal Agent on an express 
contract to furnish cars on a certain day for an inter- 
state shipment. The published tariff did not in terms 
provide for such a contract. Nevertheless the jury 
was instructed defendant was liable if such a contract 


sec- 


was made. 
Supreme Court of Montana, was, on certiorari, re- 
versed by the Supreme Court of the United States. 
Mr. Justice Brandeis delivered the opinion of the 
Court. He said: 
Whether, under the Interstate Commerce Act as 
amended, the express promise to furnish cars was valid 
is the only question requiring decision. 


After pointing out that the transportation service 
to be performed was that of a common carrier under 


published tariffs, he said: 

Chicago & Alton R. R. Co. v, Kirby, 225 U. S. 155, 
settled that a special contract to transpo rt a car by a par- 
ticular train, or on a particular day, is illegal, when not 
provided for in the tariff. That the thing contracted for 


in this case was a service preliminary to the loading is 





Judgment for plaintiff, affirmed by the 
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not a difference of legal significance. The contract to sup- 
f a day named provides for a spe- 
cial advantage t particular shipper, as much as a 
ontract to expedite the cars when loaded. It was not 
t a preference resulted in fact. The 
of the additional obligation was 
necessarily a prefer The objection is not only lack 
of authority in the station agent. The paramount require- 
ment that tariff provisions be strictly adhered to, so that 
shippers may receive equal treatment, presents an insuper- 
al le ol \ 

The case was 
Ir., for the Fede 
Hurd for the shipper. 


ply cars for loading o1 


necessary to prove 
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assumption by the rriet 
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argued by Mr. L. 
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Parker Veazey, 
Mr. George E. 


Carriers. — Abandonment of Unremunerative 
Railroads 

Railroad charters do not by their mere acceptance 
obligate the companies to operate the roads at a loss. 

The old Texas statutes apply only to railroad com- 
panies organized to acquire and operate roads sold for 
debt. 

Railroad Commission of 
Texas Railroad 
Rep 247. 

A company received from the State of Texas a 
charter to operate a short line of railroad for twenty- 
five years. The line served a lumber region. When 
the lumber was exhausted, the line was operated at a 
loss. The loss grew, and consumed the surplus; the 
value of the property greatly depreciated, and there 
was no prospect that the line would again be profitable. 
lhe company then undertook to abandon the road, 
when its charter had yet four and a half years to run. 
The State of Texas opposed this action. It brought 
suit to enjoin the abandonment, and the company 
brought suit to restrain the State authorities from in- 
terfering with the abandonment. The company pre- 
vailed in the District Court for the Western District 
of Texas, and, on appeal to the Supreme Court, the 
lecrees were affirmed 

Mr. Justice \ Devanter delivered the opinion 
of the Court. Referring to the contention that the 
company might not abandon its road until the charter 
period expired, he 


Texas et al. v. Eastern 


Adv. Ops. 309, Sup. Ct., 


charter of a railroad company 
ligation on the part of the com- 
pany to operate its road at a loss No contract that it 
will do so can be elicited from the acceptance of the 
charter or from putti: he road in operation. The com- 
pany, although devoting its property to the use of the 
public, does not d rrevocably or absolutely, but on 
condition that the shall supply sufficient traffic on a 
reasonable rate basis to yield a fair return. And if at any 
time it develops wit! sonable certainty that future oper- 
ation must be at a loss, the company may discontinue 
operation and get what it can out of the property by dis- 
mantling the road. 7 ompel it to go on at a loss or to 
give up the salvag 1e would be to take its property 
without the just compensation which is a part of due 
process of law 
[The remainder of the opinion rejects the conten 
tion of the State that certain statutes were incorporated 
in the charter contract and required continuance of 
operation. The learned Justice held that a statute re- 
quiring railroad carriers to run a specified number of 
trains a day merely exacted a certain standard of ser- 
vice, when and while service should be maintained. 
The State likewise brought forward a restrictive pro- 
viso attached to a statute authorizing the incorporation 
of the purchase of railroads sold by judicial decres, 
which reads: “nor shall the main track of any railroad 
once constructed and operated be abandoned or re- 
moved.” The learned Justice concluded that this pro- 
vision applied yn] railroads sold under judicial 


The usual pert 
does not give ris« 


decree, and that by implication the clause should be 
read, “the main track of any [such] railroad,” etc. 

The case was argued by Mr. W. A. Keeling, At- 
torney General of Texas, for the state authorities, and 
by Mr. John R. Turney for the railroad. 


Admiralty and Maritime Law. — Immunity 
From Seizure of Vessels Owned by Foreign 
Governments—Procedure in Claiming Im- 
munity—Prohibition and/ or Mandamus 

If a foreign government believing its vessels to be 
immune from process, feels aggrieved because a final de- 
cree has been entered in the District Court against one of 
them, it may obtain an orderly review of the decree by 
appeal. It can not substitute for the regular appellate 
procedure a petition for writ of prohibition and/or 
mandamus. 

In the Matter of Transportes Maritimos do Es- 
tado. Original. Adv. Ops. 308, Sup. Ct. Rep. 236. 

A libel in rem was filed against the “Sao Vi- 
cente” for materials and services furnished her. 
Transportes Maritimos do Estado intervened as the 
owner and filed a stipulation for value. The vessel 
was thereupon released. Answering by proctor, the 
vessel denied liability and objected to the jurisdic- 
tion on the ground that the vessel was owned and 
operated by a department of the Portuguese Gov- 
ernment which could not be sued in the United 
States without its consent. There was a decree in 
favor of libellant, which was affirmed by the Circuit 
Court of Appeals. No steps were taken to secure a 
review by the Supreme Court. Thereafter the 
Portuguese Minister petitioned for a writ of pro- 
hibition and/or mandamus to prevent further action 
being taken in the proceeding. The petition was 
entertained, but on its return, and after a hearing, 
was dismissed. The Court, by Mr. Justice Mc- 
Reynolds, said: 

Plainly the trial court obtained jurisdiction over the 
res and, in the absence of any claim of immunity, it would 
have been required to render judgment. It had power to 
consider and pass upon both form and substance of any 
objection to its jurisdiction because of ownership and to 
decide whether it should proceed under the circumstances 
There was a plain way to seek review here if the de- 
feated party had so desired. 

We find no adequate ground for granting the extraor- 
dinary relief now asked. There has been ample time and 
opportunity for advancing the claim of immunity in the 
customary manner. Ex parte Muir, 254 U. S. 522; The 
Pesaro, 255 U. S. 216, 218, 219; Ex parte Hussein Lutfi 
sey, 256 U. S. 616, 619. 

The case was argued by Mr. F. Dudley Kohler 
for petitioner and by Mr. E. Curtis Rouse for re- 
spondent. 

Admiralty and Maritime Law. — Immunity 
From Seizure of Vessels Owned by Foreign 
Governments — Procedure in Claiming 
Immunity 

The master of a vessel owned and operated by a gov- 
ernment which is at peace with the United States, but has 
severed diplomatic relations with the United States, and 
who is also a Naval officer of that government, is not a 
proper person to suggest to the court the ownership of the 
vessel and its immunity from seizure. 

Steamship Gul Djemal; Hussein Luth Bey, Mas- 
ter, Appellant vs. Campbell Stuart, Inc. Adv. Ops. 303, 
Sup. Ct. Rep. 244. 

The Gul Djemal was libelled in the District Court 
in New York for supplies and services. Her master, 
appearing for the sole purpose of objecting to the juris- 
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diction, claimed immunity for the vessel on the ground 
that she was owned and in the possession of the Turk- 
ish Government. No one except the master advanced 
this claim. It was stipulated that the vessel was the 
property of the Turkish Government, which employed 
and paid the master, officers, and crew; that the master 
was a Reserve Naval officer, and the vessel “was en- 
gaged in commercial trade, under charter” for the 
carriage of passengers and goods and that “in such 
trade the Gul Djemal was not functioning in a naval 
or military capacity.” There was a decree for libellant 
and the master appealed directly to the Supreme Court. 

The appellant maintained that whatever the proper 
ruling may be concerning the immunity of vessels 
owned by foreign governments and employed in ordi- 
nary trade and commerce, immunity will not be granted 
upon the mere claim of a master, especially when the 
United States has no diplomatic relations with the 
sovereign owner, but it must be claimed by some duly 
authorized representative of the government. Ap- 
pellant insisted that as a duly commissioned officer of 
the Turkish Navy and as master of the vessel he was 
the accredited and recognized representative of the 
Turkish Government and was authorized to present 
that government’s objections to the court’s jurisdiction. 
The court, by Mr. Justice McReynolds, rejected the 
contentions of the appellant and affirmed the decree. 
It said: 

The immunity could not have been successfully set 
up by a duly recognized consul, representative of his 
sovereign in commercial matters, in the ordinary course 
of his official duties, and these seems no adequate reason 
to presume that the master of the Gul Djemal had any 
greater authority in respect thereto. Although an officer 
of the Turkish Navy, he was performing no naval or 
military duty and was serving upon a vessel not func- 
ticning in naval or military capacity but engaged in com- 
merce under charter to a private individual who undertook 
to carry passengers and goods for hire. He was not 
shown to have any authority to represent his sovereign 
other than can be inferred from his positicn as master and 
the circumstance specified in the stipulation of facts. 

The case was argued by Messrs. William A. Pur- 
rington and John M. Woolsey for the steamship, and 
by Mr. Oscar R. Houston for Campbell Stuart, Inc. 

Admiralty and Maritime Law.—Longshoremen 

Act of June 10, 1922, giving to claimants, except the 
master of a vessel and seamen, rights and remedies under 
the Workmen’s Compensation Laws of the States, is inap- 
plicable to longshoremen injured while at work on vessels. 

The State of Washington v. W. C. Dawson & Co 
‘and Industrial Accident Commission of the State of 
California v. James Rolph Company. Adv. Ops. 339, 
Sup. Ct. Rep. 302. 

These two cases involve the validity of the Act 
of Congress of June 10, 1922, which purported to re- 
store to longshoremen injured on vessels, their rights 
under the State Compensation Laws. The highest 
courts of Washington and California had declared the 
statute open to the same objection as the federal statute 
which was invalidated in Knickerbocker Ice Co. v. 
Stewart, 253 U. S. 149, and consequently that the 
State statutes passed pursuant to the Act of June 10, 
1922, extending the benefits of compensation laws to 
longshoremen, were invalid. The Supreme Court af- 
firmed the judgments of the State courts, Mr. Justice 
McReynolds writing the opinion. After describing the 
proceedings below, he said: 

The judgments below must be affirmed; the doctrine 
of Knickerbocker Ice Co. vs. Stewart, to which we adhere, 

permits no other conclusion. There we construed the Act 



























































of October 6, 1917, ch. 97, 40 Stats. 395, which undertook 
to amend the provision of sections 24 and 256, Judicial 
Code, which saves to suitors in all civil causes of admiralty 
and maritime jurisdiction “the right of a common law 
remedy where the common law is competent to give it,” 
by adding the words “and to claimants the rights and 
remedies under the workmen’s compensation law of any 
State.” After declaring the true meaning and purpose of 
the Act we held it beyond the power of Congress. 

Except as to the master and members of the crew, 
the Act of 1922 must be read as undertaking to permit 
application of the workmen’s compensation laws of the 
several States to injuries within the admiralty and mari- 
time jurisdiction substantially as provided by the Act of 
1917. The exception of master and crew is wholly insuf- 
ficient to meet the objections to such enactments heretofore 
often pointed cut. Manifestly, the proviso which denies 
jurisdiction to district courts of the United States over 
causes arising out of the injuries specified was intended 
to supplement the provision covering rights and remedies 
under State compensation laws. As that provision is inef 
fective, so is the proviso. To hold otherwise would bring 
about an unfortunate condition wholly outside the legis- 
lative intent. 


He then pointed out that certain decisions which 
were relied on as modifying the doctrine of Southern 
Pacific Co. v. Jensen, 244 U. S. 205 and Knickerbocker 
Ice Co. v. Stewart, did not depart from that doctrine 
He then said: 


Withcut doubt Congress has power to alter, amend or 
revise the maritime law by statutes of general application 
embodying its will and judgment. This power, we think, 
would permit enactment of a general employers’ liability 
law or general provisions for compensating injured em 
ployees; but it may not be delegated to the several aes, 
The grant of admiralty and maritime jurisdictic n looks te 
uniformity; otherwise wide discretion is left to Canmpens. 
Knickerbocker Ice Co. vs. Stewart. Exercising another 
power—to regulate commerce—Congress has prescribed 
the lirhility of interstate carriers by railroad for damages 
to employees (Act April 22, 1908, ch. 149, 35 Stat. 65) and 
thereby abrogated conflicting local rules. New York Cen 
tral R. R. Co. vs. Winfield, 244, U. S. 147 

This cause presents a situation where there was no 
attempt to prescribe general rules. On the contrary, the 
manifest purpose was to permit any State to alter the 
maritime law and thereby introduce conflicting require 
ments, To prevent this result the Constituticn adopted 
the law of the sea as the measure of maritime rights and 
obligations. The confusion and difficulty, if vessels were 
compelled to comply with the local statutes at every port, 
arc not difficult to see. Of course, some within the States 
may prefer local rules, but the Union was formed with the 
very definite design of freeing maritime commerce from 
intolerable restrictions incident to such control, The sub- 
ject is national. Local interests must yield to the common 
welfare. The Constitution is supreme. 

Mr. Justice Holmes said: 

The reasoning of Southern Pacific Co. v. Jensen, 244 
U. S. 205, and cases following it never has satisfied me 
and therefore I should have been glad to see a limit set 
to the principle. But I must leave it to those who think 
the principle right to say how far it extends 

Mr. Justice Brandeis dissented. He thought that 

the mere fact that an accident on a vessel may be an 
incident of a maritime contract should not preclude the 
application of workmen's compensation laws. In dis 
cussing the contention that although Congress may 
legislate with respect to matters within the admiralty 
and maritime law, it must do so uniformly throughout 
the country, without taking into consideration local 
conditions, he said: 

A further assumption is that Congress, which has 
power to make and to unmake the general maritime law, 
can have no voice in determining which of its provisions 
require adaptation to peculiar local needs and as to which 
absolute uniformity is an essential of the proper harmony 
of international and interstate maritime relations. This 
assumption has no support in reason; and it is inconsistent 
(at least in principle) with the powers conferred upon 
Congress in other connections. The grant of the 








REVIEW OF 


RECENT SUPREME CourT DECISIONS 


415 





dicial power to all cases of admiralty and 
maritime jurisdiction is surely no broader in terms than 
the grant of power to regulate commerce with foreign 
nations and among the several States. Yet as to com- 
merce, Congress may, at least in large measure, determine 
vhether uniformity of regulation is required or diversity 
permissible. Likewise, Congress is given exclusive 
ower of legislation over its forts, arsenals, dockyards 
nd other needful places and buildings. But it may per- 
it the diverse laws of the several States to govern the 
elations of men within them. Congress has exclusive 
power to legislate concerning the Army and Navy of the 
nited States, to declare war, to determine to what extent 
itizens shall aid in its prosecution, and how effective aid 
an best be secured. But state legislation directly affecting 
these subjects has been sustained. In respect to bank- 
ruptcy, duties, imposts, excises and naturalization the 
Constitution prescribes un uiformity. Still, the provision in 
1e bankruptcy law giving effect to the divergent exemp- 
n laws of the several States was held valid. Absolute 
1iformity in things maritime is confessedly not essential 
the proper harmony of the maritime law in its interstate 
nd international relations. This is illustrated both by the 
uses which hold constitutional state regulation of pilotage 
nd liens created by state laws in aid of maritime con- 
racts, and by those which hold that there are broad fields 
f maritime activity to which admiralty jurisdiction does 
t extend. A notable in ance of the latter is the liability 
in tort for injuries icted by a ship to a dock, or to 
maritime workers on the dock engaged in the inherently 
naritime operation stevedoring. 


He thought the Act of June 10, 1922, was a states- 
inlike attempt to limit the practical scope and effect 
the decisions of the Jensen case and the Knicker- 

ker Ice Co by making the principle of those 
ises applicable only to the relations of the ship, her 
ister, and crew 


To hold that Congr: 
tioning the application 


case, 


effect this result by sanc- 
workmen's compensation 
laws to accidents to any other class of employees occurring 
n the navigable waters of the State would not, in my 
udgment, require us t verrule any of these cases. It 
would require merely that we should limit the application 
f the rule therein announced and that we should declare 
ur disapproval of certain expressions used in the opinions, 


It was his opinion that if the Act of June 10, 
1922, was in conflict with the Jensen and Knicker- 
ocker Ice Co. cases, those cases should be overruled: 


Ss can 


state 


act of Congress 
those cases 
The reasons for doing so are 
persuasive. Our experience in attempting to apply the 
rule, and helpful discussion by friends of the Court, have 
made it clear that the rule declared is legally unsound ; 
that it disturbs legal principles long established, and that 
f adhered to it will make a serious addition to the classes 
of cases which this Court is required to review. Experi- 
ence and discussicn have also made apparent how unfor- 
tunate are the results, economically and socially. It has, in 
part, frustrated a promising attempt to alleviate some of 
the misery and remove some of the injustice incident to 
the conduct of industry and commerce. These far-reach- 
ing and unfortunate results of the rule declared in South- 
ern Pacific Co. vs. Jensen cannot have been foreseen when 
the decision was rendered. If it is adhered to, appropriate 
lgeislative provision, urgently needed, cannot be made 
until another amendment of the Constitution shall have 
been adopted. For federal workmen’s compensation 
aw could satisfy the rying and peculiar economic and 
social needs incident t« diversity and conditions in the 
several States 


If the Court is of opinion that this 
s in necessary conflict with its recent decisions, 
| 


should be frankly overruled 


The dissenting opinion contains, in foot notes, a 
ull list of monographs and articles discussing the ques- 
ions arising out of the Jensen and Knickerbocker Ice 
0. Cases 

The first case was 
r the State of Wa 
erhune and H. G 
he second case was 

plaintiffs in error, 


argued by Mr. John T. Dunbar 
shington and by Messrs. R. S 
Cosgrove for Dawson and Co. 
argued by Warren H. Pillsbury 
and by Messrs. G. Bowdoin 


Craighill, L. A. Redman and Charles B. Tebbs for de- 


fendant in error. 


Admiralty and Maritime Law.—Seamen 
Sec. 33 of the Act of June 5, 1920, amending Sec. 20 of 
the Act of March 4, 1915, and conferring upon seamen the 
same rights accorded to railroad employees under the Fed- 
eral Employers’ Liability Act, is valid. 


Panama Railroad Company v. 
Ops. 434, Sup. Ct. Rep. 391. 

Sec. 33 is as follows: 

That any seaman who shall suffer personal injury in 
the course of his employment may, at his election, main- 
tain an action for damages at law, with the right of 
trial by jury and in such action all statutes of the United 
States modifying or extending the common law right or 
remedy in cases of personal injury to railway employees 
shall apply; and in case of the death of any seaman as a 
result of any such personal injury the personal representa- 
tive of such seaman may maintain an action for damages 
at law with the right of trial by jury, and in such action 
all statutes of the United States conferring or regulating 
the right of action for death in the case of railway 
employees shall be applicable. Jurisdiction in such actions 
sha’; be under the court of the district in which the 
defendant employer resides or in which his principal office 
is located. 


Johnson.. Adv. 


Johnson, a seaman, was injured on board ship 
while ascending a ladder from the deck to the bridge. 
He sued on the common-law side in the District Court 
in Brooklyn and obtained a judgment. The action was 
not brought in the district of the defendant's residence 
or of its principal office as provided in the act and the 
defendant objected to the jurisdiction; not, however, 
at the outset, but after the defendant had appeared gen- 
The District 


erally and demurred to the complaint. 
Court held that the objection went to the venue only, 
and was waived by a general appearance. 

The defendant’s further objections to the statute 


were its unconstitutionality, first, as in conflict with 
Sec. 2, Article III of the constitution extending the 
judicial power of the United States to “all cases of 
admiralty and maritime jurisdiction”; second, because 
by its terms the statute applied only to actions at law 
and not to suits in admiralty and thereby created a 
difference in the admiralty law which it was beyond 
the power of Congress to create; third, as in conflict 
with the due process clause of the Fifth Amendment 
because, if the preexisting rights of a seaman to main- 
tenance and cure and indemnity in case of unseaworthi- 
ness still remained, the statute permitted injured sea- 
men to elect between varying measures of redress and 
between different forms of action without according a 
corresponding right to their employers, and, fourth, 
because the reference to other statutes was so vague 
and indefinite as to make the statute itself meaningless. 

Mr. Justice Van Devanter delivered the opinion 
of the Court. He disposed of the contention as to 
jurisdiction by pointing out that, though the use of 
the word “jurisdiction” in the statute was not well 
chosen, the intention undoubtedly was to refer to the 
venue of a particular cause of action and that it is 
settled that a provision as to venue “merely confers on 
the defendant a personal privilege which he may assert, 
or may waive, at his election, and does waive if, when 
sued in some other district, he enters a general appear- 
ance before or without claiming his privilege.” 

As to the point of unconstitutionality, the Court 
held that though the Constitution contained no express 
grant of legislative power to Congress over the sub- 
stantive maritime law, the provision extending the 
judicial power of the United States to “all cases of 
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admiralty and maritime jurisdiction” has been regarded 
from the beginning as implicitly vesting such power in 
Congress. “Practically therefore,” the Court said, “the 
situation is as if that view were written into the pro 
vision.” The Court said: 

The particular grounds on which a conflict with Sec 
tion 2 of Article III is asserted are that the statute 
enables a seaman asserting a cau tion essentially 
maritime to withdraw it from the reach of the maritim« 
law and the admiralty jurisdiction, and to have it deter 

mined according to the principles of a different system 
applicable to a distinct and irrelevant field, and also dis 
regards the restriction in respect f uniformity. For 
reasons which will be stated we think neither ground can 
be sustained. , 

The statute is concerned with the relative rights and 
1 their employers arising out of 


s 


obligations of seamen at 
personal injuries sustained by the former in the course 
of their employment. Without question this is a matter 
which falls within the recognized sphere of the maritime 
law, and in respect of which the maritime rules have 
differed materially from those of the common law appli 
cable to injuries sustained by employees in non-maritime 
service. 3ut, as Congress is empowered by the consti 
tutional provision to alter, qualify or supplement the 
maritime rules, there is no reason why it may not bring 
them into relative conformity to the common law rules or 
some modification of the latter, if the change be country- 
wide and uniform in operation. 

To the objection that the statute was invalid be 


cause it referred only to actions at law, the Court said 


Sut it is insisted that, even if the statute brings those 
rules into that law, it is still invalid in that it restricts the 
enforcement of rights founded on them to actions at law 
and thereby encroaches on the admiralty jurisdiction in 
tended by the Constitution. It must conceded that the 
construction thus sought to be put on the statute finds 


support in some of its words, and also that if it be so 
construed a grave question will arise respecting its consti 
tutional validity. But, as this court often has held, “a 
statute must be construed, if fairly possible, so as to avoid 
not only the conclusion that it is unconstitutional but also 
grave doubts on that score.” United States v. Jin Fuey 


Moy, 241 U. S. 394, 401; United States v. Delaware & 
Hudson Co., 213 U. S. 366, 407-408; Baender v. Barnett, 
255 U. S. 224. The question arises, therefore, whether the 
statute is fairly open to such a constructior There may 


By WALTER 
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HE practice of law before various Departments 

and Commissions in Washington has assumed 
_ enormous proportions during the past decade 
Perhaps the greatest source of this practice is cases 
growing out of the administration of the federal in 
come tax laws. The procedure applicable to such cases 
is prescribed in part by the Acts, and in part by the 
Regulations promulgated by the Commissioner 

Section 250 (b) of the present Act provides that 
as soon as practicable after the return is filed the Com 
missioner shall examine it; and Section 1308 authorizes 
him to examine the books of the taxpayer, to ascertain 
the correctness of the return 

According to the present organization of the Bu 
reau of Internal Revenue the audit of the return and 
the books of the taxpayer is delegated to the Income 
Tax Unit which is under the supervision of a Deputy 
Commissioner. Excluding certain administrative di- 


visions the Income Tax Unit is subdivided as follows: 
(1) Natural Resources Audit Division, whicl 
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be room for diverging opinions about the answer, but we 


think the better view is that it should be in the affirma 


tive . ° 
So we think the reference is to all actions brought 
recover compensatory damages under the new rules 





distinguished from the allowances covered by the ld 
rules, usually consisting of wages and the expense of 
maintenance and cure. See The Osceola, 189 U. S. 158 
The Iroquois, 194 U. S. 240; Chelentis v. Luckenbach 
Steamship Co., 247 U. S. 372. In this view the statut 
leaves the injured seaman free under the general law 
Sections 24 (par. 3) and 256 (par. 3) of the Judicial 
Code-—to assert his right of action under the new rules 
the admiralty side of the court. On that side the 
issues will be tried by the court, but if he sues on the 
common law side there will be a right of tria y ju 
So construed, the statute does not encroach on the adm 
ralty jurisdiction intended by the Constitution, but permits 
that jurisdiction to be invoked and exercised as it has 


een from the beginning. 
lhe objection that the statute gave to the injure 
seaman the choice of a forum and a choice of remedi 
either in a court of admiralty or in a court of law was 
considered tu be without merit. As to the criticisn 
that the statute did not set forth the new rules, but 
merely adopts them by generic reference, the Court 


said: 
The reference, as is readily understood, is to the 
Employers’ Liability Act of April 22, 1908, c, 149, 3: 
Stat. 65, and its amendments. This is a recognized mod 


of incorporating one statute or system of statutes 
another and serves to bring into the latter all that is f 
covered by the reference 
The defendant also urged that its requests on the 
subject of assumption of risk were improperly denied 
but the Court said: 
The requests were so framed that, considering 
state of the evidence, they would not have conveyed a 
right understanding of the subject and might well have 
proved misleading. Their refusal was not err 





Mr. Justice Sutherland did not hear the argument 
or participate in the decision. 

The case was argued by Mr. Richard Reid Rogers 
for the company and by Mr. Wade H. Ellis for th 
seaman 
















audits all returns involving natural resources as 
major interest ; 

(2) Engineering Division, which makes valua 
tions of natural resources; 

(3) Corporation Audit Division, which audits 
corporation returns except those audited by the Na 
tural Resources Audit Division, the Consolidated Re 
turns Audit Division, or the Special Adjustment 
section ; 

(4) Consolidated Returns Audit Division, whi 
audits returns of corporations which are affiliated witl 
the purview of the Acts, except those which are audit 
by the Natural Resources Audit Division or the Spe 
cial Adjustment Section; 

(5) Personal Audit Division, which audits the 
returns of individuals, partnerships, and fiduciaries 
except those which are audited by the Natural Re 
sources Audit Division or the Special Adjustment 
Section ; 

(6) Special Adjustment Section, which audit 
returns involving fraud; 

(7 lhe Special Assessment Section, which a 
ministers Section 210 of the Revenue Act 
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and 328 of the subsequent Acts, after 
the proper audit division or 


Sections 327 
the return is audit 
ection ; 

(8) Field Division, which has charge of the ex- 
iminations of the books of taxpayers. 

When the audit is made, if it 

orrect amount tax is greater or than that 
hown on the return, the tax is recomputed. If the 
recomputation shows an over-payment, a credit or 
efund is allowed; but if an under-payment is shown, 
taxpayer is called upon to pay an additional tax. 
Che allowance of a credit or refund and the assess- 
ment of an additi tax are subject to the statute of 
limitations prescribed therefor, respectively. 

Cases involving additional taxes have proved most 

exatious to taxpayers. Quite frequently they are 
called upon to { in additional tax equal to the 
amount originally 1 [his usually happens several 
years after the filing of the return 

It is provided in Section 250 (d) that before as- 
sessment (except where the Commissioner believes the 
delay would jeopardize the collection of the tax) the 
taxpayer shall b tified by registered letter of the 
proposed additional tax and given a period of not less 
than thirty days within which to appeal and show 
cause or reason why such additional tax should not be 
assessed. The Commissioner has ruled that the ap- 
peal must be filed office within thirty-one days 
ifter the mailing notice, but if it is mailed in 
time to be received by him in the ordinary course of 
the mails within that period it will be sufficient. 

The appeal should be clearly designated as an ap- 
peal from the In lax Unit to the Commissioner, 
and must be under oath. Sometimes the registered 
letter requires a cert number of copies of the ap- 
peal to be filed If no request for copies is made 
therein, the original appeal is all that is necessary. 

The appeal should contain the following: (a) 
the name and address of the taxpayer (in the case 
of an individual the residence, and in the case of a 
corporation the prin office or place of business) ; 

b) in the case of poration the name of the state 
or incorporation ; 1 designation by date and sym- 
bol of the registered notice, from which the 
ippeal is taken; (d lesignation of the year or years 
involved, and a statement of the amount of tax in 
dispute for each year; (e) an itemized schedule of the 
findings of the Income Tax Unit to which the tax- 
payer takes excepti accompanied by a summary 
statement of the grounds upon which the taxpayer 
relies in connection with each exception; (f) in case 
the taxpayer desires a conference with the Income Tax 
Unit as hereinafter outlined, a request for such con- 
ference; and (g statement that the appeal is not 
taken for the purpose of delay 

In the event that 

with 
same will be allowed ith 


appears that the 


less 


] 


ch 


or notices. 


he taxpayer requests a confer- 
Fy ‘ 


the Incor lax Unit in his appeal, the 


ence 
in a period of thirty days 
after the expiration of the time within which to file 
the appeal. Such a conference is desirable in 
most cases results in the satisfactory ad- 
justment of som all, of the questions raised in 
the appeal 

If a conference is 
Unit, all facts in the 
briefs must be filed not 
the date fixed for sucl 


very 


It oftet 


requested with the Income Tax 
form of affidavits as well as 
later than five days prior to 
conference; but if no such 
conference is requested, such affidavits and briefs must 
be filed not later tl twenty-five days after the ex- 
piration of the time for the filing of the appeal. If 


sufficient cause under oath is shown a taxpayer may 
obtain a reasonable extension of time from the Income 
Tax Unit for holding such conference, or the filing 
of the affidavits and briefs supporting such appeal. If 
the Income Tax Unit is satisfied upon an examination 
of the appeal that no additional tax is due, the taxpayer 
is notified forthwith, irrespective of whether a con- 
ference was requested and granted him. If the In 
come Tax Unit does not agree with the contention of 
the taxpayer on appeal and is unable to reach an agree 
ment with him respecting the proposed assessment, the 
appeal is transmitted to the agency designated by the 
Commissioner for consideration and hearing. 

The letter of transmittal contains: (a) a desig- 
nation of the division or section of the Income Tax 
Unit from which the appeal is taken; (b) name and 
address of the taxpayer; (c) a statement of the tax- 
able year or years involved, and of the additional as- 
sessment proposed for each year; (d) a statement ot 
the issues raised by the appeal which are not conceded 
by the Income Tax Unit, including a brief summary 
of the reasons for not conceding such issues, and a 
reference to the law, regulations, and rulings upon 
which the Income Tax Unit relies; and (e) a state- 
ment of whether any conference was requested by and 
granted to the taxpayer subsequent to the registered 
notice, as provided by the statute. A copy of the let- 
ter of transmittal is sent to the taxpayer contemporane- 
ously with the sending of the original to the agency 
designated by the Commissioner to hear the appeal. 

The taxpayer is entitled to an oral hearing on 
appeal before such agency if it is requested in the 
appeal or within twenty days after the mailing of the 
transmittal letter by the Income Tax Unit. Evidence 
which has not been submitted to the Income Tax Unit 
will not be considered on appeal. 

\t the present time the agencies designated by the 
Commissioner to consider appeals are the Special Com- 
mittee on Appeals, where the amount involved is $2,500 
or less, and the Committee on Appeals and Review, 
where the amount involved is in excess of twenty- 
five hundred dollars. When the docket of the Com- 
mittee on Appeals and Review becomes congested, a 
committee in the Solicitor’s office is sometimes desig- 
nated to consider certain appeals. 

Appeals involving legal questions which have not 
been decided previously, are sent by the Special Com- 
mittee on Appeals and the Committee on Appeals and 
Review to the Solicitor for a legal opinion. This is 
either done voluntarily or at the request of the tax- 
payer. The latter is usually given an oral hearing be- 
fore the Solicitor if it is requested. 

These various appellate agencies sit in Washing- 
ton, although the Committee on Appeals and Review 
during the past few months conducted experiments 
with a view to determining the practicability of hearing 
appeals outside of Washington. A_ sub-committee 
visited certain western and central-western cities for 
the purpose of hearing certain cases. No report has 
been made to my knowledge as to the feasibility of 
this plan. 

Conferences before the Income Tax Unit, the two 
committees, and the Solicitor, are very informal. This 
does not mean, however, that the appeal should not 
be carefully prepared. It should be remembered that 
the hearing is ex parte, no opportunity being offered 
representatives of the government to cross-examine the 
affiants 

The decisions of the various agencies designated 
by the Commissioner to hear appeals are sent to the 
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Commissioner, for his approval, in the form of recom- 
mendations. If the Commissioner approve the recom- 
meridations they become the decisions of the Commis- 
sioner. The taxpayer, or his attorney, is then notified 
of the result of’the appeal. Thereafter, the file 
is returned to the Income Tax Unit for audit in ac- 
cordance with the decision of the Commissioner. 

The Commissioner recently authorized revenue 
agents in charge of the thirty-four divisions, into 
which the United States is divided, to notify the 
taxpayer at the time a copy of the revenue agent’s 
report is sent to him, of his privilege to file a protest 
against any proposed assessment, such protest to be 
filed within twenty days after the copy of the report 
is mailed to him. An oral hearing is also authorized 
before the revenue agent in charge. If protest is made 
the same is forwarded to Washington with the original 
of the revenue agent’s report, with any comments 
thereon which the revenue agent in charge may deem 
proper. If there is a material variance between the 
revenue agent’s report and the facts on which the 
taxpayer relies, the revenue agent in charge may or- 
der a re-examination. The privilege of protesting to 
the revenue agent in charge would seem to be of lit- 
tle benefit except in very simple cases, in view of the 
short time available and the fact that the revenue 
agent in charge has no authority to render any deci- 
sion. 

Collectors are authorized to make preliminary 
audit of individual returns of income for five thousand 
dollars or less. If an additional tax is proposed the 
taxpayer is notified and given an opportunity to appeal 
to the Commission under the same conditions as are 
outlined above. In this case, however, an oral hear- 
ing before the Collector is allowed instead of before 
the Income Tax Unit. 

Where a taxpayer has been given an opportunity 
to appeal and has not done so and the assessment is 
made, or where he has appealed and the assessment 1s 
made on the basis of the final decision of the Com- 
missioner, no claim in abatement will be entertained. 
Where an assessment has been made without giving 
the taxpayer an opportunity to appeal or without await- 
ing a decision on an appeal that has been taken, a bona 
fide claim in abatement will be entertained if filed 
within ten days after notice and demand by the Col- 
lector. 

Where a taxpayer has taken an appeal, or has 
had an opportunity and has failed to do so, and the 
case has been closed by notification to him, of the final 
decision of the Commissioner on appeal or by assesment, 
the case will not be reopened except where it is mate- 
rially affected by a change of regulations or by the 
final decision in another case, either by the Commis- 
sioner or by a court of competent jurisdiction. An 
application to reopen a case must assign the reasons 
therefor under oath and must be addressed to the 
Commissioner. It is also necessary to file such appli- 
cation prior to the time that the case is scheduled for 
assessment. If the application to reopen the case is 
denied or is filed too late to be considered by the 
Commissioner the taxpayer may pay the tax and raise 
the identical questions by filing a claim for reiund or 
credit. 

The above procedure for appealing refers speci- 
fically to cases of proposed additional assessments 


The audit of the return, however, may disclose an 
over-payment of tax, and the taxpayer may contend 
that he has over-paid more than the Income Tax Unit 
is willing to concede. Furthermore, controversies may 
arise in connection with the audit of claims. In such 
cases the taxpayer may appeal to the Commissioner 
from the decision of the Income Tax Unit under the 
procedure outlined above. 

If the final audit of the return discloses an under- 
payment of tax the case is placed on the schedule 
The schedule is then sent to the proper collector, who 
notifies the taxpayer in due course to pay the addi- 
tional tax. Piyment must be made within ten days 
after notice and demand in order to avoid penalty and 
interest. If the final audit of the return or of a claim 
shows an over-payment of tax a certificate of over- 
assessment is prepared. The case is then scheduled 
and the collector notified, as in the case of an under- 
payment of tax. On receipt of the schedule showing 
an over-payment the collector ascertains from his rec- 
ords whether there are any unpaid assessments charged 
against the taxpayer. He then reports the facts to 
Washington. After his report is received the case 
passes through certain administrative sections and 
finally reaches the Disbursing Clerk of the Treasury 
Department, who issues warrant for the amount to 
which the taxpayer is entitled. In the event, however, 
that the appropriation is exhausted, the warrant will 
not be issued immediately but action will be suspended 
until an appropriation is made by Congress. The 
warrant when issued is mailed to the taxpayer or de 
livered to his duly authorized agent or attorney. 


Deathless Justice Shallow 

“The Hon. R. G. Riggins, J. P., had none tox 
accurately charged a jury and the case was before the 
Supreme Court of Georgia upon appeal when Judge 
Blanford said: 

“*The law does not require a Justice of the Peace 
to charge the jury; his ignorance of the law, as well 
as propriety, would seem to demand that he should 
not, but if he undertakes to instruct the jury he must 
do it in accordance with the law. 

‘A. justice of the peace is generally a man of 
consequence in his neighborhood; he writes the wills 
draws the deeds, and pulls the teeth of the people; 
also performs divers surgical operations upon the ani 
mals of the r:eighborhood. 

“*The justice has played his part on the |! 
of life from the time of Mr. Justice Shallow down to 
the time of Mr. Justice Riggins. 

“*Who has not seen the gaping, listening crowd, 
assembled around his honor, the justice of the peace, 
on tiptoe to catch the words of wisdom as they fell 


usy Stage 


from his venerated lips? 
“*And still they gazed, 
And still the wonder grew 
That one small head 
Could carry all he knew 
“*The instructions given in this case exercised 
an undue influence upon the jury. Such is to be in 
ferred from the fact that they found for the defendant 
when all of the evidence was in favor of the plain 


tiff.’ ""—From address at the 1923 meeting of the Geor 
gia Bar Association 
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‘ases in Which the United States Supreme Court Has Annulled Congressional 
to Fundamental Law—Infinitesimal Number of Such Decisions as 


Compared with Total Output Since Establishment of Tribunal* 


By WiLtt1AM MARSHALL BULLITT 


uisville, Ky., Bar, formerly 
ss the exercise by the Supreme 
States, of its power to declare 
of a state legislative 
violates the Federal Con- 


PROPOSE te 
| Court of the 


void any act of ngre or 
dy, which, in it 
titution. 
There are about 
{? large volumes of 
xtra large pages, and there 
laws of the forty-eight States, 
1,592,000 pages 
In 130 years 
uurt (the work of whos 
lumes of reports), has 


893 Acts of Congress, filling 
re than 50,000 closely printed 
hundreds of thousands 


filling 3.576 volumes 


are 


July 1, 1923—the Supreme 
73 members is seen in 262 
disposed of exactly 29,310 
uses (excluding a few score cases of original juris- 
iction). Out of that large number, the Supreme 
ourt has only declared 48 Acts or parts of Acts of 
mngress void in 49 cases, and about 375 State laws 
id—the total laws declared void not covering more 
than a few hundr ges at most, in striking con- 
rast with the nearly two of pre- 
imably valid acts 
What is the character of 
Have they been in the main comparatively un 
nportant? Have they transgressed some specific 
rovision of the Constitution designed to protect the 
ndividual from the undue oppression of official au- 
Or have they been of far-reaching impor- 
tance, incapable of satisfactory amendment to meet 
he Court’s objections, so to prevent the Federal 
;overnment from properly dealing with the new social 
nd economic problems which have arisen since the 
doption of the Constitution ? 

The 49 Cases in Which the Supreme Court Has 
Declared 48 Acts of Congress to Be 
Unconstitutional 

Chronologically there were only 3 cases in the 
rst 70 years of our national life; and 46 in the next 
1) years, of which 22 were in the last 20 years. 

' What then was their nature? 

1. The Suprem refusal to assume a 
irisdiction which Conaress attempted t confer upon 

but which was not authorised by the Constitution. 

The Constitution defining the cases to which 
he judicial power should extend, declared that the 
Supreme Court “shall have original jurisdiction” in 
ises affecting the representatives of foreign powers, 
nd those in State is a party, but that “in 
ll the other mentioned, the Supreme 
ourt shall have appellate jurisdiction.” 

In six cases the Supreme Court unanimously de- 
lared Acts void on the ground that Congress had at- 
tempted to confer powers on the Court which the Con- 
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stitution did not authorize and which it therefore 
declined to accept. 

Two were instances of giving the Court original 
jurisdiction in cases where the Constitution only gave 
it appellate jurisdiction (Marbury v. Madison, 1 Cr. 
137; The Alicia, 7 Wall. 571); and the Court held 
that its original jurisdiction was defined by the Con- 
stitution and that Congress could neither add to nor 
subtract therefrom. 

In the other four cases, the acts required the Su- 
preme Court to pass on pensions or other claims, sub- 
ject to revision by a Cabinet officer (U. S. v. Todd, 
13 How. 52: Gordon v. U. S., 2 Wall. 561; s. c. 117 
U. S., 697), or to pass abstractly upon questions of law 
or the validity of Acts of Congress (U. S. v. Evans, 
213 U. S. 297; Muskrat v. U. S., 219 U. S., 346.) 

The Supreme Court has been charged by many 
misinformed and prejudiced persons with the supposed 
desire to increase its power and importance by seeking 
to exercise a veto power over legislation. 

I urge all such critics to read Mr. Justice Day’s 
opinion in the Muskrat case, where Congress passed 
an act expressly authorizing certain named persons to 
bring suits against the United States ( with the right of 
appeal to the Supreme Court) in order to determine 
the validity of certain other Acts of Congress. The 
Supreme Court refused to take jurisdiction and held 
the act conferring jurisdiction to be void, on the ground 
that there was no general veto power in the Court 
over the legislation of Congress; and that its authority 
to declare an act unconstitutional sprung from the re- 
quirement that the Court (in administering the law 
and pronouncing judgment between the parties to a 
case, and choosing between the requirements of the 
fundamental law established by the people and em- 
bodied in the Constitution, and an act of the agents of 
the people, acting under authority of the Constitution) 
must enforce the Constitution as the supreme law of 
the land. 

2. Acts of Congress which encroached upon the 
purely internal and domestic affairs of the States. In 
sixteen cases fourteen Acts of Congress were held 
void because they attempted to regulate the purely in- 
ternal affairs in a state and to punish individuals if 
they violated them respecting some matter of a local 
nature. 

In eleven of those instances some humble person 
was indicted and, generally, sentenced to the peni- 
tentiary by a lower Federal Court; and on appeal to 
the Supreme Court it decided that Congress had no 
right to prohibit the particular act he had committed, 
and that unless his local State chose to make it a crime, 
he was entitled to commit the act so far as the Federal 
Government was concerned. 

For example, Congress prohibited the sale of coal 
oil that would burn at less than 110 degrees (U.S. v 
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Dewitt, 9 Wall. 41); prohibited a man from obtaining 
credit by false pretenses within three months before 
becoming bankrupt (U. S. v. Fox, 95 U. S. 670); 
prohibited anyone from harboring an alien woman 
in a house of prostitution within three years after she 
arrived in this country (Keller v. U. S., 213 U. S 
138) ; and prohibited a man from selling liquor (long 
before the Eighteenth Amendment) to an Indian, even 
after he had become a full fledged citizen of the United 
States on an equality with you or me. (Matter of Heff, 
197 U. S. 488.) 

Those four Acts were held void. 

During the reconstruction days, shortly after the 
Civil war, Congress passed many acts seeking to pro- 
tect the negroes from mistreatment, and to guarantee 
them social equality. In a series of cases the Supreme 
Court construed the Fourteenth and Fifteenth Amend- 
ments and held that the prohibitions therein contained 
were directed at State action or at action by officials 
acting by virtue of State authority, and did not apply 
to the acts of private individuals; and that negroes 
were not thereby given a constitutional right to vote, 
but were merely protected from being denied that 
right on account of their race, color or previous 
slavery. 

Accordingly, the Court held that Congress had no 
power to punish private individuals within a State who 
refused to admit negroes on equal terms with whites 
to hotels, theatres, public conveyances, ete. (Civil 
Rights Cases, 109 U. S. 3; Butts v. Merchants 
Transp’n. Co., 230 U. S., 126); nor to punish the 
members of a mob which took a prisoner away from 
the custody of a State sheriff for some offense against 
State laws, and lynched him (U. S. v. Harris, 106 
U. S. 629; see also Baldwin v. Frank, 120 U. S. 678) ; 
nor to punish private persons for conspiring to compel, 
and actually compelling negroes to abandon their jobs 
as laborers, because they were negroes. (Hodges v. 
U.S. aoe U.S. 1.) 

While conceding the power of Congress te control 
or regulate elections within a State for Federal offices, 
and to prevent. the States from denying anyone the 
right to vote on account of race, color or previous 
slavery, yet when Congress passed Acts applicable to 
all elections (State, county and city elections as well 
as to Congressional and Presidential elections), punish 
ing anyone who bribed or interfered with the right 
to vote by any person on whom suffrage was conferred 
by the Fifteenth Amendment (James v. Bowman, 190 
U. S. 127), or who refused to count a negro’s vote 
when offered (U.S. v. Reese, 92 U. S. 214), the Su- 
preme Court held that those Acts were void because 
they related to local matters; and that the Thirteenth, 
Fourteenth and Fifteenth Amendments did not confer 
on Congress any general power to reach down into the 
States and guarantee that the negro or any one else 
should be allowed to vote, but only that the right to 
vote should not be denied to any citizen, white or black, 
free born or former serf, on account of race, color, etc 

Can it be said that the Supreme Court has mis 
used its judicial power in the protection of persons 
from Federal prosecution on account of such offenses 
as I have indicated ? 

This disposes of eleven criminal cases where Acts 
have been declared void. 

In two other cases the Court held Federal taxing 
acts void, one because it taxed the salary of a State 
judge (Collector v. Day, 11 Wall. 113), and the other 
because it taxed the revenues of a city (U. S. v. Rail 
road Co., 17 Wall. 322), and it laid down the rule 


that there are certain implied limitations on the taxing 
powers of both the State and Federal governments 
arising out of the very nature of our dual system of 
government; that as the States cannot tax U. S. Gov 
ernment bonds or other Federal instrumentalities, s 
reciprocally, Congress cannot tax the bonds or obliga 
tions of a State or of its municipal sub-divisions or the 
revenues thereof, or the salaries of State officials. Thi 
correctness of these decisions is not open to question 
for once concede to Congress the power to tax at all 
and it could fix any amount of tax it desired and thus 
destroy completely the power of a State, county or 
city either to borrow money or even to have officials 
as obviously, no one would lend it money or accept a 
public office if the entire income or salary could bi 
taken away by Congress in taxes. 

Can any one doubt the propriety of that ruling: 

Trade-Mark and Employers’ Liability Cases.—I 
two further cases, the Court while holding Acts void 
in the particular form in which they had been passed 
because they embraced and attempted to regulate purel 
local matters, was careful to point out that if they 
had been limited in their effect to interstate commerce 
a different question would be presented. One of the 
cases involved the Acts providing for the registration 
of trade-marks and punishing any counterfeits thereof 
(Trade-Mark Cases, 100 U. S. 82): while the other 
was the first Federal Employers’ Liability Act, regu 
lating the relation of master and servant ( Employers’ 
Liability Cases, 207 U. S. 463). Congress took the 
hint and passed new Trade-Mark and Employers’ Lia 
bility Acts, which were expressly limited to articies 
used in and to carriers and employees engaged in, in 
terstate commerce; as thus modified their validity is 
unquestioned. (Thaddeus Davids Co. v. Davids Mfg 
Co., 233 U, 7 461: Leschen Rope Co. \ Broderic! 
Rope Co., 201 U. S. 166; Second Employers’ Liability 
Cases, 223 U. S. 1.) 

In 1906 Congress passed an act admitting Okla 
homa as a State, but prohibiting the State from chang 
ing the location of its capital. The Constitution pri 
vided that “New States may be admitted by the 
Congress into this Union.” 

In Coyle v. Oklahoma, 221 U. S. 559, the Court 
held that so much of the Act as prohibited a chang 
in the location of the State’s capital was void, becaus¢ 
the union into which Congress had the power to admit 
States was a union of States equal in power, dignit 
and authority ; that when admitted, each State stood o1 
an equality with every other State; that Congress had 
no power to admit a State subject to restrictions other 
than those imposed by the Constitution itself; and that 
to concede such a power would enable Congress t 
impose upon new States limitations differing fron 
those imposed upon the States by the Constitution. 

3. Acts of Congress which infringed the funda 
mental and personal constitutional rights of individu 
citizens. 1 wish that I had the time to give in som 
detail the facts in half a dozen criminal cases, whet 
the Court held that Acts of Congress were void be 
cause they violated those fundamental rights of th 
individual which we inherited from our English an 
cestors, and for the possession of which the great 
struggles of English constitutional history were fought 


and to secure which the States forced the adoption of 


the first ten Amendments as a condition of ratifying 
the Constitution. 

Therefore, when an Act of Congress provided that 
in a proceeding to forfeit a person’s property for vir 
lation of the revenue laws, he could be compelled t 
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roduce in Court his private papers or suffer a default 
forfeiture, the Supreme Court held that 
ich a proceeding was a criminal case and that to be 
mpelled to produce one’s private papers or suffer 
penalty was the equivalent of being compelled to 
a witness against one’s self in violation of the con- 
titutional guaranty. (Boyd v. U. S., 116 U. S. 616.) 
In that case the Supreme Court declared in unmis- 
ikable language that the protection given to the indivi- 
ial by the Bill Rights must be preserved even 
hough the infringement was presented in the mildest 
nd least repulsive form, because “illegitimate and un- 
mstitutional practices get their first footing in that 
iy, namely, by silent approaches and slight deviations 
rom legal modes of procedure,” and that “it is the duty 
f courts to be watchful for the constitutional rights 
the citizen, and against any stealthy encroachments 
hereon.” ; 
Two years later tl 


idgment of 


— 


e police court in the District of 


Columbia sentenced a petty musician to thirty days in 


iil for an alleged boycott of another musician in con- 
ection with some internal dispute in a labor union. 
He demanded, but was denied, a jury trial. The Su- 
preme Court held that the protection of the Bill of 
tights extended to the District of Columbia as well as 
to the States; that the little musician was entitled to a 
ury trial; and that when Congress provided for the 
mviction of persons in a police court without a jury 
rial, the act was void. (Callan v. Wilson, 127 U. S. 
540).? 

In Counselman v. Hitchcock, 142 U. S. 547, a man 
vas fined for contempt of court and held in custody be- 
ause he declined to answer certain questions put to 
him by the grand jury, which, if answered, might have 
incriminated him. The Supreme Court held that he 
ould not be conpelled to testify against himself; that 
in Act of Congress which provided that his answers 
should not be used against him in any Federal criminal 
proceeding was void, in that it did not give him absolute 
immunity against future prosecution for the offense 
ibout which he was asked to testify; and that in order 
for Congress to be able to compel a man to testify 
iainst himself, it must give him such complete im- 
munity from any future prosecution on account of the 
matter about which he is asked, that no offense would 
be left as to him. In other words, the Court held that 
the constitutional guaranty was not satisfied by merely 
providing that the particular testimony given by the 
witness should not be used against him, but that the 
offense itself must be absolutely wiped out as far as he 
vas concerned before he could be required to testify 
concerning it. 

In another case where an Act of Congress provided 
that a mere executive officer could sentence a Chinaman 
to a year’s hard labor if he were unlawfully within the 
United States, it was held unconstitutional because the 
Chinaman was entitled to be tried under an indictment 
ind by a jury; and that Congress could not authorize 
1 Commissioner or Collector of Customs to inflict a 
prison sentence without an indictment and jury trial 
upon even a helpless Chinaman. (Wong Wing v. 

S., 163 U. S. 228) 

Will any one question the wisdom and justice of 

ision? For, if Congress could 


that unanimous de 


1. In delivering the addr I lu 
Moreland, 25 J 43 122 in which it was 
f March 23, 0 3 stat providing for prose 
ation and imprisonment in the workhouse at hard labor as a punish- 
nent for a man willfully neglecting to : rt his minor children, 
was unconstitutio me punishable by imprisonment at 
ard labor i for which a man can only be held 
¥y presentment Grand Jury under the Fifth Amend 


ent 


le United States v. 
held that the Act 
ution by infor- 


forgot to incl 


authorize the imprisonment of a Chinaman upon the 
mere finding of a petty officer, it could equally authorize 
the imprisonment of any of us upon the mere finding 
of a similar petty officer that we had violated some law 
of the United States, such, for example, as the Volstead 
Act. 

Another Act of Congress was held void which 
provided that in Alaska six persons might constitute 
a jury in a misdemeanor case. The Court declared that 
the constitutional guaranty of a jury trial applied to 
Alaska as well as in the States, and that every man 
who was tried anywhere in a Federal Court for a 
criminal offense is guaranteed the right to a trial by a 
jury of twelve men, and that this was not satisfied 
by giving him a jury of six. (Rassmussen v. U. S., 197 
U. S. 516). 

Some years ago a man was tried for having in his 
possession postage stamps alleged to have been stolen 
from the post office. The only evidence that the stamps 
had been stolen from the United States was the pro- 
duction of a copy of a judgment of conviction in an- 
other case showing that three thieves had been convicted 
of stealing stamps. The man was convicted of receiv- 
ing stolen goods upon the mere production of that 
record. The Supreme Court held that as the Sixth 
Amendment guaranteed that the accused, in every crim- 
inal case, shall have the right “to be confronted with 
the witnesses against him,” an Act of Congress was 
void -which provided that a judgment of conviction 
against the actual thieves should be conclusive evidence 
against an alleged receiver of stolen goods that the 
property had been stolen. It held that instead of the 
defendant being conffonted with witnesses testifying 
that the property in his possession had been stolen from 
the Government, he was merely confronted with a writ- 
ten record of some other criminal case with which he 
had no connection and the evidence in which was not 
given in his presence. While that record showed that 
certain thieves had stolen stamps, it did not show that 
any stamps which he had were the stolen stamps, and 
the court held that Congress could not, by a law, de- 
clare that one man could be convicted of receiving 
stolen goods by merely showing that some other man 
had been convicted of actually stealing them. (Kirby 
v. U. S., 174 U.S. 47). 

It was under this same Amendment, which guar- 
antees to every person charged with crime the right “to 
be informed of the nature and cause of the accusation” 
that the court recently held the Lever Food Control 
Act void which prohibited any unreasonable charge for 
food. It held that the Act fixed no sufficiently definite 
standard by which one would know the nature of the 
crime with which he was charged; that as many en- 
lightened judges had reached entirely different views 
as to what was a reasonable charge or the method of 
determining reasonableness, it was impossible for a 
person to know the nature and cause of the accusation 
by merely accusing him of charging an unreasonable 
sum. (U.S. v. L. Cohen Grocery Co., 255 U. S. 81). 

Since national prohibition went into effect, making 
it a crime to manufacture or sell whisky, Congress 
passed an act imposing a tax on such illegal manufac- 
ture or sale and provided a summary method of collect- 
ing it. 

In Lipke v. Lederer, 259 U. S. 557, the Court held 
that, as the so-called tax was really a penalty for a 
criminal offense, the accused was entitled to a hearing 
and trial by jury; and that the Act of Congress provid- 
ing for such a fine and the collection thereof (although 
called a tax) was void, as a violation of the constitu- 





422 


AMERICAN Bar ASSOCIATION JOURNAL 





tional right of every person to a reasonable hearing and 
trial by jury before conviction for a criminal offense 

In Monongahela Navigation Co. v. U. S., 148 
U. S. 312, an Act provided for the condemnation of a 
lock and dam, but expressly prohibited any payment 
on account of the owner’s right to collect tolls. 

The Supreme Court held this latter portion of the 
act void upon the ground that as the Fifth Amendment 
provided that private property should not be taken for 
public use without just compensation, Congress could 
not both take a man’s property and at the same time 
fix the amount to be paid therefor ; that the owner was 
entited to be paid for all the elements of value of his 
property and not merely a part of it; and that tle 
amount of the “just compensation” to be paid was a 
judicial question to be determined through the courts 
and not by Congress. 

A rather unimportant case was where the Supreme 
Court held in The Justices v. Murray, 9 Wall, 274, that 
an Act was void which provided that a case which had 
once been tried by a jury in a State Court could be 
removed to the Federal Court and re-tried by a jury 
there. This was because the Seventh Amendment 
provides that no case tried by a jury shall be re-ex- 
amined in any Federal Court except by the rules of the 
conynon law, which required a writ of error to an 
appellate court and did not authorize the Legislature 
to order another jury to re-try what one jury had 
already tried. 

4.°Acts of Congress that endeavored to do the 
very things which the Constitution positively prohibited 
Congress from doing. In seven cases the Supreme 
Court has declared Acts of Congress void because they 
attempted to do things which the Constitution in ex- 
press terms declared Congress should have no power 
to do. 

Article 1, Section 9, of the Constitution, in defin- 
ing the powers of Congress, provides that “No tax or 
duty shall be laid on articles exported from any State.” 

This clause is the only absolute prohibition against 
taxation by Congress. It was intended to preclude 
absolutely any interference by Congress with exports. 
This was one of the compromises which entered into 
and made possible the adoption of the Constitution. It 
was the intention that the process of exporting products 
from a State should be absolutely free from any burden 
of taxation. 

Nevertheless, Congress endeavored to evade that 
plain prohibition by an act which first levied one tax 
on every bill of lading for goods exported, and then 
imposed another tax on every charter party for carry- 
ing cargo from this country to foreign ports. The 
Supreme Court held that the Constitution prohibited 
Congress from taxing exports, and that to levy a tax 
on the bills of lading evidencing the export ( Fairbanks 
v. U. S., 181 U. S. 283), or on the contracts for the 
ships to carry the exports (U. S. v. Hvoslef, 237 U. S. 
1), was the equivalent of laying a tax on the articles 
exported and was in violation of the constitutional pro- 
hibition which was intended to make sure that all ex- 
portation of articles from the States to foreign coun- 
tries should be free from any national burden of 
taxation. 

As the opinions pointed out, if Congress could 
levy a small tax on the bills of lading or charter parties, 
it could also levy a larger tax, and could make the tax 
so heavy that no one could export any article from this 
country to a foreign country; and that was the very 
thing that the framers of the Constitution intended to 


prevent as they wanted exports to be absolutely fre 
from taxation.* 

rhe Constitution also provides (Art. 1, 
“No Bill of Attainder or ex post facto law shall b 
passed.” 

Towards the close of the Civil War, Congre 
passed an act prohibiting any person from practicins 
law in the Federal Courts unless he should first tak 
an oath that he had not aided the Confederate cause. 

Mr. Garland had been admitted to to practice in tl 
Supreme Court of the United States in 1860. Later |! 
was a member of the Confederate Congress, and sul 
sequently received a full pardon from the President 
The question arose whether he would be permitted t 
practice in the Supreme Court without taking the oat 
required by the congressional act, which, of course, h« 
could not take, as to do so would constitute perjury 
The Supreme Court held the act was void for several 
reasons : 

First. By excluding Mr. Garland from one of th 
ordinary avocations of life on account of his past con 
duct in ussisting the Confederacy, it imposed a punish 
ment upon him, but, as it was a punishment, not b 
judicial trial, but by a declaration of Congress, it wa 
equivalent to the hated bills of attainder which Cor 
gress was prohibited from passing. 

Second. It deprived him of the right to practic 
his profession as a punishment for having assisted it 
the Confederacy, which punishment was not in exist 
ence at the time he committed the act, and hence it wa: 
in violation of the constitutional provision that Con 
gress should not pass an ex post facto law, which b 
definition is one that inflicts a punishment after the act 
is done, which was not a punishment at the time of th 
act. 

Third. As the Constitution expressly gave th 
President power to grant pardons for offences against 
the United States, and as the President had granted M1 
Garland a full and free pardon, Congress could not 
inflict a penalty upon him which the President could not 
pardon, and therefore the Act of Congress was void 
in so far as it attempted to prevent a man from practic 
ing law on account of an offense for which he had been 
pardoned by the President. (Ex parte Garland, 4 
Wall. 333). 

This decision was rendered January 14, 1867 
it enraged the radical Republican Reconstructionists 
the Court was attacked in a savage manner as encour- 
aging traitors; and throughout the stormy days of re 
construction, the radicals violently assailed the Court 
which more than once protected the individual fron 
the unrestrained wrath of a violent and partisan major 
ity seeking to wreak vengeance upon the defeate 
people of the Southern States. 

For the same reason, in U. S. v. Klein, 13 Wall 
128, another congressional act was held void because it 
endeavored to limit the effect of a pardon, and pri 
hibited it from being admitted in evidence. The Court 
held that as the Constitution gave to the President th 
power to pardon all offences except impeachments 
Congress had no right to interfere in the sphere of th 
Executive department; that a pardon blotted out tl 
offense ; and that Congress could not change the effec 
of a pardon by directing that it should be disregard 
in the courts. 

The judiciary article of the Constitution provid 
that the Federal Judges “Shall at stated times recei\ 
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their services a compensation which shall not be di- 
nished during tl continuance in office.” 

I have not the time to point out the reasons for the 
sertion of that provision further than to say that it 

intended to assure the independence of the judi 
ary, so that they uld not be dependent for their liv- 
g upon a hostile Congress, which might cut down their 
red decisions unsatisfactory to it. 
J. S. 245, the Su- 
eme Court held that Congress had no right to di- 
nish the salaries of Federal judges by levying an in- 


ilaries if they rend 
ccordingly, in Evans v. Gore, 253 I 


me tax upon the salaries of those judges who held 
fice before the passage of the Income Tax Law. 


Another limitation on the power of Congress is 
ontained in the provision that direct taxes shall be 
ipportioned according to population, and that no direct 
ix shall be laid except in proportion to the population. 

In the Income Tax case of 1895 it was held that 
the Income Tax Law was void because income taxes 
were direct taxes, which, while Congress had the power 
to levy them, must be apportioned among the states ac- 
ording to their population. (Pollock v. Farmers Loan 
ind Trust Co., 157 U. S. 429; 158 U. S. 601.) 
Finally, by the Sixteenth Amendment to the Constitu- 
tion, this limitation on the power of Congress was re- 
moved as to income taxes, and it was permitted to levy 
ncome taxes without regard to the apportionment. 

A section of the Revenue Act of 1916 was held 
void in Eisner v. Macomber, 252 U. S. 189, because it 
vas decided that a stock dividend was capital, and nol 
income, and that an income tax levied upon a stock divi 
lend was a direct tax on capital and must be appor- 
tioned among the States according to population; and 
hence that an act levying an ordinary income tax upon 
all stock divdends, without such apportionment, was 
void. 

Time forbids me to do more than mention the 
unimportant case of Reichart v. Felps, 6 Wall. 160, 
which held that an old act of 1812 was void because it 
iuthorized a board to nullify titles previously granted ; 
ir the Dred Scott Case, 19 How. 393, which decided 
the Missouri Compromise to be void, and was the one 
unfortunate instance in its entire history where the 
Supreme Court, instead of merely deciding a case as 
between the two litigants, went further and endeavored 
by a court decision to settle the great issue of slavery 
across which the two sections of the country were 
angrily arrayed; or Hepburn v. Griswold, 8 Wall. 603, 
wherein Chief Just Chase held the legal tender act, 
which he had devised when Secretary of the Treasury, 
was void as applied to debts created before its passage, 
but that case becomes unimportant as it was soon over- 
ruled in the Legal Tender Cases, 12 Wall. 457. 

Although not f 1 under this particular heading 
of my subject. I may here notice one ,case of a rather 
unusual character 

The Constitution declares that the Federal judicial 


power shall extend to all cases of admiralty and mari- 
time jurisdiction. Congress passed an act providing 
that the Workmen’s Compensation Laws of the several 


States should apply to injuries within admiralty and 
maritime jurisdiction, with the result that there might 
be forty-eight different compensation laws operating in 
matters of admiralty. The Supreme Court held that 
such an act was \ and beyond the power of Con- 
gress, because the Constitution intended that maritime 
commerce should come under the direct control of the 


Federal Government, free from the disadvantages of 
discordant legislation; and that Congress could not 


transfer its constitutional power to legislate on admir- 
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alty subjects to the different States. 
Ice Co. v. Stewart, 253 U. S. 149). 

In passing, | may remark that it is not easy to 
reconcile this decision with that of Clark Distilling Co. 
v. Western Md. Ry. Co., 242 U. S. 311, wherein the 
Court sustained the Webb-Kenyon Act—one of those 
decisions where the Court, probably hesitating to op- 
pose a popular sentiment, erred, in the opinion of many, 
in sustaining, as valid, an Act of Congress prohibiting 
the shipment of liquor from one State to another when 
intended for use contrary to the latter’s laws. 

I now invite your attention to some recent cases 
of a more live and interesting character than most 
of those heretofore discussed. 

5. Some recent cases in which acts of Congress 
have been heid void. The Constitution gives Congress 
the power to regulate the manner of holding elections 
for Senator. Congress, by the Federal Corrupt Prac- 
tices Act, undertook to regulate, not the election of 
Senators, but the manner in which local party pri- 
maries or conventions for choosing nominees to run 
in the election, should be held. 

The Supreme Court held in Newberry v. U. S., 
256 U. S. 232, that while Congress had the power to 
regulate the elections themselves, its act attempting 
to regulate primaries and punishing any one for spend- 
ing, or permitting to be spent by his supporters, more 
than a designated amount in a primary, was void. 

Although there has been much criticism of the 
Newberry election, there has been very little hostile 
criticism of the decision holding void the act under 
which he was convicted. This is probably because the 
Southern States realized that if it were once held 
that Congress had the right to regulate party primaries 
and conventions, it would open the door wide for 
some future Republican Congress to prescribe a force 
bill which would give Federal control over every de- 
tail of Democratic party primary or convention pro- 
cedure, which might be pushed to such a point as to 
control who should be the party nominees and perhaps 
imperil the solid South. 

I have now reviewed all but five of the forty- 
nine cases in which the Supreme Court has declared 
Acts of Congress void. Except the decisions in the 
Dred Scott and Income Tax cases (both of which 
shortly ceased to operate as any bar to future action 
by Congress, the one by the Civil War and the other 
by the Sixteenth Amendment), I do not believe that 
any one will now seriously question the correctness 
and the wisdom of the Court’s action in any of the 
other cases. 

On the contrary, I hope that I have been able to 
give you a general view of the character of the legis- 
lation and the circumstances under which the Court 
has declared it void. 

I now invite your attention to the five remaining 
cases. 

In 1921 Congress passed the Future Trading Act, 
one section of which imposed a tax of 20 cents a bushel 
on every contract for the sale of grain in the future, 
except if sold by farmers or through an authorized 
board of trade designated by the Secretary of Agri- 
culture, who was authorized to provide stringent regu- 
lations for boards of trade. The Court held that the 
act was one for the purpose of regulating the conduct 
of boards of trade, so as to compel all boards of trade 
to abide by rules prescribed by the Secretary of Agri- 
culture; and that the act accomplished that result by 
providing that if such regulations were not adopted 
and obeyed the Secretary would not designate the 
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board of trade as one on which grain could be sold 
for future delivery free of the tax, while every one 
trading at that board of trade would have to pay a 
ruinous tax of 20 cents a bushel, which, would, of 
course, prevent any sales. The Court held, first, that 
as the act made no attempt to confine its operations to 
transactions in interstate commerce, it could not be 
sustained under the Commerce Clause, but was a plain 
attempt to regulate the conduct of business generally 
on a board of trade; that the Constitution conferred 
no such power on Congress; and, second, that it could 
not be sustained as an exercise of the taxing power, 
because the very face of the act showed that it was 
not a tax but the regulation of business, with the im 
position of a penalty wrongly called a tax for any 
violation of these provisions. (Hill v. Wallace, 259 
U.S. 44.) 

Two very recent decisions of the Supreme Court 
have evoked criticism by many persons enthusiastically 
devoted to social and industrial reforms, but with very 
little conception of the nature of our system of gov- 
ernment, or the extremes to which their theories lead. 
They are the cases declaring unconstitutional the sec 
ond Child Labor Law and the Minimum Wage Law 
of the District of Columbia. 

Five years ago, the Supreme Court declared that 
the first Child Labor Law was void. It prohibited 
any goods from being transported from one State to 
another if they had been manufactured in any estab 
lishment where child labor was employed. The Court 
held that while child labor in mines and factories ought 
to be prohibited or limited, still it was a matter for 
each State to decide for itself; that Congress had no 
right to determine within the limits of a State any 
thing about the ages at which children should be per 
mitted to labor; that if the Northern States wanted to 
prevent children from working under, say, 18 years 
of age, it was their privilege to do so, but the Southern 
were equally entitled, if they so desired, to permit 
children to work in the cotton mills at twelve; that 
while Congress had the fullest power to regulate com- 
merce, it had no power to require the States to exer 
cise their own police powers within the States accord 
ing to the view that each State was 
entitled to adopt its own regulations ; and that Congress 
could not deny transportation in interstate commerce 
to those who carried on the manufacture of legitimate 
articles within a State under labor conditions different 
from those approved by Congress. The Court pointed 
out that the first Child Labor Law not only trans- 
cended the authority given to Congress over commerce, 
-but also exerted a power as to the purely local matter 
of factory conditions over which the Federal authority 
did not extend; and that if Congress could thus regu- 
late the internal affairs of a State by prohibiting the 
movement of commodities in interstate commerce, the 
freedom of commerce would be ended, the power of 
the States over local matters eliminated, and our dual 
system of government practically destroyed. (Hammer 
v. Dagenhart, 247 U. S. 251.) 

Congress then attacked the child labor problem 
from a different angle and adopted a new Child Labor 
Act, which provided that every person who employed 
child labor in any mine or factory in the United States 
for even so much as a single day, should pay a special 
tax of 10 per cent of its entire annual profits derived 
from the establishment. 

The law exempted from the tax anyone who made 
an honest mistake concerning the child’s age. 

In one of Chief Justice Taft’s ablest opinions, he 
held that the law did not impose a tax, with only the 


of Congress; 


incidental restraint and regulation which the imposi 
tion and collection of a tax necessarily involves, but 
that a court must be blind not to see that the so-called 
tax was imposed to stop the employment of child labor ; 
that it was prohibitory and not regulatory ; that every 
one else could see it, and that the Court could not 
shut its eyes to it; that the act minutely specified how 
a man should conduct his business, with the provisiot 
that if he departed therefrom in the sl 
whether he employed 500 children for a ye: only 
one child for a day, he must pay 10 per cent of hi 
entire year’s income, although if he did not know th« 
child’s age, he did not pay the tax, thereby making 
intent or knowledge the test of liability, which we al 
know is the correct test as to a crime, but not as t 
liability to pay taxes, which fall on all alike 

The Court declared that while the difference be 
tween a tax and a penalty was sometimes difficult t 
lefine, yet there came a time when a tax lost its char 
acter as a tax and became a mere penalty with charac 
teristics of regulation and punishment, and that sucl 
was the case there. It declared the act void, as not 
sustained under either the tax or claust 
of the Constitution (Child Labor Tax Case, 259 U.S 
0) ) 
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ightest degree 
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commerce 


In Adkins vy. Children’s Hospital, 261 U. S. 52 
the Court decided in April of last year that the Con 
gressional Minimum Wage Act for women and chil 
dren in the District of Columbia was void. The act 
authorized a board of three:members to fix the wages 
to be paid women and children, with a punishment of 
fine and imprisonment for anyone who paid less wages 
than that so fixed. 

The controversy arose in this way. A children’s 
hospital employed a number of women at various rates 
of wages which were entirely satisfactory to both the 
hospital and the employes. A hotel company employed 
a woman as elevator operator at $35 per month and 
two meals a day under healthful and satisfactory con 
ditions and she did not wish to lose the position, as 
she could not earn as much anywhere else. Her wages 
were less than the minimum wage fixed by the board, 
and subsequently the hotel company was about to dis 
charge her, as it was unwilling to pay her more and 
could not continue her employment without risking a 
fine and imprisonment. She brought a suit to enjoin 
her discharge upon the ground that the enforcement 
of the Minimum Wage Act would deprive her of het 
employment and wages without due process of law, 
and that she could not get as good a position anywhere 
else. 

Che Supreme Court held the Minimum Wage Act 
void on the ground that the right to contract about 
one’s own affairs was a part of the liberty of the in 
dividual which the Fifth Amendment forbade Con 
gress to interfere with, and that while there was n 
such thing as absolute freedom of contract, and it was 
necessarily subject to a great variety of restraints 
vet none of the exceptional circumstances which a 
times justified a limitation upon one’s right to con 
tract for his own services applied here 

I have now concluded my review of 
nine instances in which the Court has declared an Act 
of Congress void, except one relating to union labor 

In 1898 Congress passed an act prohibiting any 
railroad from discharging or discriminating against 
any employe because of his membership in a 
union. The Court held the act void because it de 
prived the employer of his liberty of contract, without 
due process of law. It held that every one has the 
right to buy or sell the labor of others o1 
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of the safety of the general public, and that no 
could be compelled to accept or to retain another’s 
rvices nor be prevented from leaving an employé 
ent. It held that the railroad could discharge a 
ion man without giving any reason for such dis- 
irge ( Adair \ S., 208 U. S. 161) 
\s lawyers, uld join in upholding the hand 
that tribunal which its history shows has been in- 
pired by an impartial purpose to hold an even scale 
etween all contending forces 
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public-spirited citizen, a man distinguished 
is a writer, an orator and whom 
great natural joined to glowing idealism 
and complete unselfishness, passed to his eternal re- 
ward one month ag He was a man who had been 
much in the public eye; his activities many 
and varied; he had touched and influenced the life 
of his time at mat 





ints and in many ways; he 





had come into contact with many persons, and when 
his 





| universal sorrow 


he passed away, t which 






death caused, attested the universal esteem in which 
he was held To s that he exhibited the utmost 
rectitude in private life, that he was noted for pro- 





fessional integrity, that he had zeal for education, 


natural instinct to be on the 






a passion for justice 
side of the poot the distressed, would not quite 
the man The interpretation of his life 
must be sought is character more than in his 
work, and if character be the supreme achievement 







express 








of effort his life was richly crowned, for in his char- 
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acter is to be found the key to the deep and lasting 
influence he exercised. The profession to which he 
belonged, the many organizations and associations 
to which he devoted his energies, through contact 
with him, took on some of his qualities, and were 
moulded and refined somewhat into the model of 
what he was himself. Walter George Smith at 
tained success and influence and esteem not only 
because he gave to all he undertook, thought and 
time and trouble, but because, in the fullest sense, 
he gave himself. 

He was a man who had many responsibilities, 
and he had a keen sense of the duties they imposed. 
He had the responsibility of a family inheritance 
of patriotism, of a family tradition of culture, the 
responsibility of great gifts of mind and will, the 
responsibility of a faith in God and the supernatural 
that knew neither doubt, limitation nor compro 
mise. His patriotism found expression in a ready 
response to every appeal for public service that was 
made on him; his mental gifts were consecrated to 
the earnest study and pursuit of the law, not so 
much on its professional as on its social and ethical 
side ; his faith in God to the broadening of his sym- 
pathies, the deepening of his devotion to the wel 
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fare of others, and the earnest pursuit of spiritual 
values and supernatural realities. 

It seems almost inconceivable that in a busy 
professional career anybody could have found time, 
as Mr. Smith did, for so many other causes, and 
could have exercised so much influence in so many 
widely different fields of activity. In his profession 
he enjoyed the confidence of his clients and the 
respect of his colleagues; but in addition, he busied 
himself with the wider and deeper aspects of the 
law and jurisprudence, and was called on to take a 
leading part in those movements for reform in law 
and legislation which affected the life of the com- 
munity as a whole. At one time he was a member 
of the Conference of Commissioners on Uniform 
State Laws, and, at another, he was chairman of 
the commission to secure a revision of divorce legis- 
lation and the establishment of a uniform divorce 
law. He wrote extensively on the purely technical 
side of his profession, and was a recognized author- 
ity in more than one branch of the science of law. 
The estimate to be placed on this phase of his 
activities is best shown in the verdict of the men 
best qualified to judge, the men who selected him 
some years ago for the presidency of the American 
Bar Association. 

His competence in the field of education was 
attested by his election to the board of trustees of 
his own college, the University of Pennsylvania, by 
his long and devoted service as a member of the 
board of trustees of the Catholic University, and 
by his useful labors as a member of the board of 
education of the city of Philadelphia. 

To the work of charity and religion he gave 
himself unstintedly and unreservedly. He was for 
many years a member of the board of managers of 
St. Vincent’s Home and St. Vincent’s Hospital. He 
held at one time the presidency of the Pennsylvania 
Federation of Catholic Societies, and it was emi 
nently fitting that he should have held a similar 
position in the American Catholic Historical So- 
ciety. 

On more than one occasion he was called on 
for services to the nation at large. In the perilous 
and trying times after the World War he was ap 
pointed Commissioner for Relief in the Near East, 
and after arduous months of effort in organizing 
and distributing aid among the suffering, he de- 
voted himself to the task of saving the Christian 
minorities who were facing annihilation at the 
“hands of the Turks. It was as the champion of 
these stricken people that he appeared before the 
Peace Congress in Paris, and it was in no small 
measure due to his efforts that they were saved 
from extinction. He was again called to duty in a 
national emergency by being appointed as one of a 
committee of experts on military, naval and far east- 
ern problems during the Washington Conference 
on the Limitation of Armaments, and last year he 
was chosen by the Secretary of the Interior for a 
position on the Indian Commission to advise as to 
the best measures to be followed in dealing with 
these wards of the nation. 

This partial list of the offices which were held 
by Mr. Smith and of the honors which came to him 
might be paralleled with a list of the virtues he ex- 
hibited in discharging the duties they imposed. He 
had the capacity of devoting himself so thoroughly 

to any task he undertook, of attending to the work 





in hand with such intensity, that it always seemed 
as if the duty of the hour was his life work. 

It is the penalty, perhaps the privilege of great 
natures to walk alone, and Walter George Smit! 
walked alone. He was the embodiment of great 
purposes and noble principles, and these principles 
and purposes found expression in his demeanor, it 
his calm earnestness, in his unfailing courtesy. But 
though Walter George Smith was a man of suprem« 
dignity he was never guilty of aloofness. His dig 
nity was not that of superiority but of respect for 
others. Kindly, deferential and considerate he had 
only one set of manners. He treated all alike and 
no person ever looked into his eyes, ever felt thi 
clasp of his hand, ever felt his presence without the 
conviction that he had met at least one man who 
had given him full respect for the best that was in 
him. As far as may be judged by one who knew 
him only too little he was not ambitious, or only 
ambitious with all the generosity of his nature that 
what was good in himself might be an influence fo: 
good in the lives of others. Though his plans did 
not always succeed, and though his efforts were not 
always crowned with victory there was no room ir 
his life for disappointment or discouragement. Each 
day brought its allotted task and whether it led 
to achievement or frustration each evening brought 
him back to communion with his Creator, and each 
morning found him strengthened and refreshed for 
further effort. Once he had set his feet in the way 
to which his ideals pointed he counted neither pains 
nor labor, nor sacrifice, but he never turned back 
ward. 

In the world of men there are always those 
who feel it incumbent on them to do or to refrain 
from doing things which are not imposed, or as the 
case may be which are not forbidden by legal enact 
ment or social convention. These are the men 
whose motives are grounded in honor. Among 
Catholics there are those who in addition to belie, 
ing all the truths of their religion, and observing 
all its moral precepts, take on themselves the task 
of attaining spiritual perfection and saintliness o! 
life. Walter George Smith lived up to the most 
exacting requirements of the secular code, and hi 
strove earnestly to model his life on the most ex 
alted religious standards. He was a man of honor 
and he was a saintly man. To any one who knew 
him it would have been as incongruous to think of 
him as being guilty of a crime as it would be t 
think of him as falling short in anything that might 
be demanded of a man of honor. For those who 
were permitted to know something of the workings 
of his mind and heart it was as natural to think ot 
him as believing and doing what the Catholic 
Church demands, as of finding in him that earnest 
striving after spiritual perfection which marks the 
life of the saint. 

Walter George Smith was a great Catholic and 
he was a great democrat. He was a great Catholi 
in the sense that he viewed all human life and effort 
from the standpoint of the supernatural. To say he 
was tolerant would do him injustice, because while 
he hated intolerance, there was nothing in his atti 
tude towards others of the patronizing superiority 
which so often parades as tolerance. He did not 
apologize for his Faith, nor excuse it, he practiced 
it and exemplified it, and his life was the best apol 
ogy, the best argument for what he believed. He 
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ried his Faith into whatever he did, and the 
urch to which he belonged knew its reputation 
| its influence were in his hands. Whenever 


as possible to show its approval the Church hon- 






sate 


1 him and conferred on him whatever marks of 
stinction it was able to offer him (nd it was 
cause he was a great Catholic that he was a great 
emocrat, not in the narrow partisan sense of the 
rd but in the broad human Christian sense. He 
id a passionate love for justice, a desire that the 


should be the expression of the noblest form of 
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ethical and moral purpose; he had a tender sym 
pathy, a glowing compassion for suffering which 
caused others to turn to him when sorrow was to 
be alleviated or when wrongs were to be righted, 
and he conceived of his relations to his fellows in 
terms of service and helpfulness. He himself would 
be the first to acknowledge that whatever success 
attended his efforts, whatsoever of good he accom- 
plished was a victory of faith, and the legacy of his 
life is that he who would overcome the world is he 
who believes that Jesus is the Son of God. 


RECENT CONSTITUTIONAL DEVELOPMENTS 
IN CANADA 





hree Great Steps in Canada’s Progress from Dependent Colonies of Great Britain to the Full 


Equality of 
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By 
Of the 
OUR President Davis, in addressing our 
Association last spok Our Common 


Heritage and Our Common Duties.” 
e without interest . \ssociation 
one attempted to add to his valuable contribution 
» a good understanding between our two peoples 
me observations on recent constitutional develop- 
ients in Canada which have an important bearing 
n the relations between our two countries, and to 
lustrate these ments and their effect by 
eference to certain aspects of your constitutional 
levelopment and of ours. 

In discussing Canada’s position and the rela- 
tions between our two countries, with members of 
our bar, I have found not a little misunderstand- 
ng of our present constitutional position in the 
iritish Empire, « he “Britannic Commonwealth” 


lt may not 


nembers of yout 


levelop 
aeve | 


r the 
‘ is some prefer to call it, and of our relation to inter- 
ational affairs. One explanation of this misunder- 
tanding lies, no doubt, in the difference in the char- 
icter and form of our respective constitutions, and 
n the habit to which we are all subject of judging 


x y our own standards. Two of these vital differ- 
neces are: (1) The character of the executive 

W ower and its relation to the legislative, to which | 
shall make further reference later, and (2) The 

‘ orm in which your nstitution and ours is ex- 
ht ressed. Yours is written and rigid; ours is partly 


vritten, partly unwritten, and consequently flexible. 


2 {nd whether written or unwritten, legal right is 
ol requently regulated and controlled by constitu- 
lig tional convention and practice. If you wish to 
est now what your constitution is you look to the law 
he 


nd the letter of the law. With us you must not 
nly look to the law but you must look beyond it 


nd ind study the practice which has developed in order 
rhc o arrive at the truth 

ort May I illustrate what I mean by constitutional 
he onvention from the operation of your own con- 
ile titution. The framers of your constitution un- 
tt loubtedly intended to make provision for the in- 
rity lirect rather than the direct method of electing your 
not ‘resident. They made provision not for a popular 
ced ote but for the choice f electors who should elect 
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the President. Under your constitution the electors 
so chosen are under no obligation te choose the 
candidate nominated by either party and for whom 
the people have in fact voted. They have the legal 
right to choose any person for President who pos- 
sesses the necessary qualifications for that high 
office. But by long and well settled constitutional 
practice, having the same practical effect as an 
amendment to your Constitution, these electors 
must choose the candidate whose choice is indicated 
by the popular vote as expressed in the choice of 
members of the Electoral College. In other words, 
constitutional practice has limited the legal right of 
electors so chosen, and they are now bound to give 
effect to the popular choice. That they should do 
otherwise is at present unthinkable, but if they 
did so who could foretell the disastrous conse- 
quences? 

May I give a not less striking illustration under 
our Canadian constitution of a legal right being 
controlled by constitutional practice. One of the 
provisions of our Canadian constitution gives to the 
British Government a right of veto on Canadian 
legislation. This rght is as dead as the King’s right 
to veto an act of the British Parliament, which has 
not been exercised since the reign of Queen Anne. 
And it is worthy of note that in the new Constitu- 
tion of the Irish Free State, which in some vital 
respects incorporated the present Canadian consti- 
tutional practice, no right of veto appears. In other 
words, while in Great Britain the Sovereign has the 
legal right to refuse his assent to bills passed by 
both Houses of Parliament, just as under the Can- 
adian constitution the British Government has the 
legal right to veto Canadian legislation, by consti- 
tutional practice which has now developed into 
constitutional conventions both rights are dead. 

Such constitutional conventions, limiting the 
exercise of legal rights, are characteristic of the 
Canadian and British constitutions, and particularly 
characteristic of what one may describe as the Con- 
stitution of the Britannic Commonwealth, as distinct 
from the British constitution on the one hand and 
the Canadian constitution on the other. 

A recognition of these differences, both in the 
substance and in the form of your constitution and 
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ours, will help us to understand and appreciate our 
recent constitutional developments. 

No student of your colonial period and of ours 
can fail to be struck with the marked similarity in 
the questions which came up for consideration be- 
tween the colonies and the mother country, nor can 
he fail to be equally impressed with the difference 
in the attitude in which they were finally dealt with 
or in the solutions found. Why this difference? It 
is no answer to suggest that in one case the attitude 
was unreasonable and perverse and in the other 
sane and conciliatory. Even if this were so it would 
not explain the situation. The difference is due to 
much more fundamental causes. During the period 
which intervened between the discussion of these 
issues in your case and in ours, a great and far- 
reaching change had taken place in British consti 
tutional practice, a change in which the executive 
government in Great Britain passed from the con- 
trol of the Sovereign to the control of the House of 
Commons. Parliamentary Government had been 
firmly established. 

A further and not less notable change had 
taken place in the conception of statesmen and 
jurists in Great Britain, of the relations which 
should subsist between the mother country and the 
colonies settled by European stock. At the time 
you were engaged in controversy with the mothet 
country, the prevailing conception of colonial re- 
lationship was that the only alternative to complete 
dependence was complete independence. Seventy 
years later this conception had been fundamentally 
changed and far-seeing statesmen and _ political 
writers accepted the view that there might be a 
division of governmental authority over the colon- 
ies, as between domestic and foreign affairs, and 
that the colonies might be granted full self-govern- 
ment in domestic affairs while the parent state 
retained full authority over foreign affairs. Seventy 
years more have brought a further and not less 
fundamental change, and it is now recognized that 
the colonial status may be wholly abandoned and 
the colonies become equals of the mother country 
and still remain within the British Commonwealth 
of Nations. This change in British constitutional 
practice, and this change in the conception of 
colonial relationship, have made possible the solu- 
tion at which we arrived. Without them your solu- 
tion was well-night inevitable. A brief reference 
to your history and ours will make this clear. 

After the difficulties arose between the Thirteen 
Colonies and the mother country, there were at 
least four great steps in your constitutional develop- 
ment from purely colonial and dependent status to 
your present federal constitution. 

1. The Bill of Rights of the Continental Con- 
gress of 1774. This was a demand on the part of 
the Thirteen Colonies for complete self-government 
in all domestic affairs. The colonists still desired 
to remain within the British Empire and to retain 
their rights as British citizens, but were determined 
that in all matters of domestic concern, including 
the right to levy taxes, the colonial governments 
should be supreme. This Bill of Rights was not 
entertained by the British Government. It is only 
right to recall as already pointed out that at this 
time the prevailing view of colonial relationship of 
the statesmen and political writers of Great Britain 
was that the only alternative to complete depend- 
ence was complete independence and separation. On 












this issue you fought your Revolutionary Wa 
and it is therefore not surprising that some lings 
ing traces of this conception may still be found i 
the minds of some of your people. They therefor 
find it difficult to understand Canada’s present pos 
tion. 

2. The Declaration of Independence of 177¢ 
When the Imperial Government refused to ente 
tain your Bill of Rights and the war continued, tl 
representatives of the Thirteen Colonies reach¢ 
the conclusion that they could only obtain the co 
trol of their own affairs by separation from tl 
mother country. As the mother country was wu 
willing to recognize your Declaration of Ind 
pendence, the war continued until independen 
was acknowledged. 

3. The Articles of Confederation of 1777. | 
these articles a confederation or alliance was es 
tablished between the thirteen States for the pur 
pose of common defence, and the conduct of certa 
specified affairs common to all the States. Unde 
this confederation or alliance the States retains 
their sovereign rights, and there was no strong 
central government with authority to deal wit 
matters of common concern to all the States or t 
settle differences arising between the States. | 
prevent disunion and disintegration you found 
strong central government must be established. 

4. The adoption of your present federal Con 
stitution in 1787. Under this Constitution 
divided the legislative and executive powers b¢ 
tween the federal and the State governments. And 
you gave the fcderal government plenary and ex 
clusive jurisdiction over all foreign affairs and over 
domestic matters of national concern. By this n 
and great experiment you solved the problem 
reconciling national unity with local autonomy. 

In Canada there have been at least three great 
steps in our constitutional development from th« 
position of dependent colonies of Great Britain to 
full equality of status in the Britannic Commot 
wealth which Canada now enjoys. 

1. The grant of responsible governments 1 
1847. This secured for the Canadian colonies all 
that your Bill of Rights of 1774 demanded, viz., full 
self-government in all matters of domestic concern. 

2. The adoption in 1867 of the present federal 
constitution of Canada. 

We, like you, have established a strong central 
government dealing with national affairs and pro- 
vincial or state governments dealing with local 
affairs. Under this Constitution there is a divisio! 
of legislative and excutive power between the fe 
eral and provincial or state governments and thi 
judicial power is separate from and independent 
the legislative and executive. While under this 
written constitution, as I have already pointed out 
there was reserved to the British Government 
right to veto on Canadian legislation, by constitu 
tional custom and convention since established, tl 
right of veto is no longer exercised, and it may 
fairly stated that under our federal constitution tl 
Government of Canada has the same plenary a! 
exclusive power to deal with all domestic affai 
that your Federal Government possesses. 

Lord Birkenhead, in his notable address on 
Wednesday evening last, pointed out that one great 
distinction between the British and American cot 


e 


stitutions was the difference in the relation of t! 
judicial to the legislative power; that under you! 
constitution the legislative might be controlled by) 


the 
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judicial, whil 


Great Britain the legislative 
ind is supreme over the judi- 
nstitution the legislative power 


4 
1 


wer is uncontroll 
il. Under our (¢ 
not as supreme in Great Britain nor as subject 
the judicial power as is the United States. But 
must recognize that you cannot have a federal 
government without placing authority in 
body capable of defining the 
heres of activity the central and the provincial 
state governments under the federal constitution, 
nd what body could be as good and as safe as the 
idicial power? 


> 


3. The change 


1 


rm of 
me independent 


national status from that of 
self-governing, though subordinate state in the 
British Empire, t equality status with Great 
ritain, as common members of the Britannic Com- 
monwealth. This change is not embodied in any 
egislative act, nor is it embodied in any written 
Constitution or document, but none the less the 
status once accorded can never, and will never, be 
vithdrawn. 

As a result of these constitutional developments 
the people of Canada are now entitled to exercise 
uuthority over their own domestic and foreign 
iffairs; they are able to satisfy all their national 
remain within the British Em- 
hts and privileges of British 
itizens. One hundred and fifty years ago you found 
t necessary to separate yourselves from the British 
Empire in order to enjoy the rights and privileges 
f complete self-government. 

You may ask, and very properly ask, by what 
onstitutional process has such a development been 
possible, and Canada still remain a member of the 
British Empire? In answering this question we 
must keep before us the difference between your 


ispirations and still 
pire and enjoy the rig 


onstitution and ours, particularly the difference in 
the character and powers of the executive authority 
ind its relation to the legislative. With you the 
President, as the head of the State and the possessor 
f the executive power, is a real governor, and under 
our constitution he exercises great and far-reach- 
ng powers in the government of the country. 
'nder both the Bri ind Canadian constitutions 
the executive author is vested in His Majesty. 
lis Majesty, as he f the state and the possessor 
f the executive power, exercises no independent 
executive authority. He acts only on the advice of 
his constitutional advisors, called the Cabinet, and 
t is the Prime Mi: and leader of the Govern- 
ment who is the real head of the executive govern- 
nent of the country. Under this system it is pos- 
ible for His Majesty to be the possessor of the ex- 
cutive power in all the self-governing nations of 
the Empire, and it way to impair their powers of 
self-government executive power is in no 
vay dependent uj controlled by the legislative. 
Your executive may be, and frequently is, out of 
sympathy with the legislative power; with us the 
executive is wholly dependent upon and is con- 
trolled by the legislative power. The Prime Minis- 
ter and his cabinet are responsible to Parliament, 
ind when they cease to command the confidence 
f Parliament they must make way for new advisors 
to His Majesty who do possess the confidence of 
Parliament. Under this constitutional practice the 
executive government derives its authority from 
ind must possess the confidence of the House of 
Commons. 
At the time of the 
theory of cabinet resy 


American Revolution this 
nsibility had not been fully 


established. There was no generally recognized 
obligation upon the King to choose only advisors 
who could command the confidence of Parliament, 
and he still was a very potent factor in the actual 
work of government, not only in Great Britain but 
in all the colonies. 

King George III, and his immediate advisors, 
were largely responsible for the policy pursued to- 
ward the Thirteen Colonies, and the complete fail- 
ure of that policy greatly accelerated the movement 
for responsible government. During the early part 
of the nineteenth century, the theory of cabinet 
responsibility to Parliament was fully developed 
and firmly established, and executive authority 
finally passed from the control of the Crown to the 
control of Parliament. 

By this change the Imperial Parliament ob- 
tained not only full control over the executive gov- 
ernment of Great Britain but also full control over 
the executive government of the Colonies. It was 
this fundamental change which made possible the 
present development and the continued unity of the 
British Empire. It thereafter became possible to 
extend gradually to all the colonies of the Empire 
possessing representative assemblies the rights of 
self-government by the simpler process of instruct 
ing the Governor who represented the Crown to act 
thereafter in all matters covered by his instructions 
upon the advice of advisors chosen from and pos- 
sessing the confidence of the majority in the legis- 
lative assembly of the colony in question, instead 
of upon the advice and direction of the British 
Cabinet. When the Canadian colonies demanded 
full self-government in domestic affairs, their de- 
mand was that the representative of the Crown in 
Canada should act only upon the advice of a Cabinet 
or executive which commanded the confidence of 
the colonial Parliament just as the Crown in Great 
Britain acted on the advice of advisors who com- 
manded the confidence of the Imperial Parliament. 
The grant of responsible self-government to the 
Canadian colonies in 1847 did not involve any new 
legislative act or any formal change in our consti- 
tution; it only involved a change in policy on the 
part of the British Government, and the Governor- 
General, as the representative of His Majesty, 
ceased to act upon instructions from London or 
upon his own views of public policy, and thereafter 
in all matters of domestic concern affecting Canada 
he acted only upon the advice of advisors who com- 
manded the confidence of the majority in the Can- 
adian Parliament. The form of the change was 
simple but the effect was profound. It meant that 
for the future the Government of Canada would be 
by Canadians chosen for the purpose by the people 
of Canada. 

At the time the Canadian colonies first made 
this demand, the statesmen of Great Britain*of both 
political parties contended that such a demand was 
inconsistent with the colonial relation and that to 
grant it meant the severence of the tie that bound the 
colonies to the mother country. While the principle 
of responsible government was fully accepted in 
the government of the United Kingdom, the polit- 
ical leaders of the day did not think it could be 
applied to the government of the colonies, without 
disrupting the Empire. They were mistaken and 
later wiser counsels prevailed, and in 1847 full re- 
sponsible self-government in domestic affairs was 
granted to the colonies. Experience has shown that 
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the larger the liberty the greater has been the 
loyalty to the Crown and the spirit of unity within 
the Empire. I repeat, it was the development of 
the principle of cabinet responsibility and its ex- 
tension to the colonies which made possible the 
continued unity of the British Empire. 

Canadian Confederation—the second great step 
in our constitutional development—was brought 
about by conditions not dissimilar from those 
which resulted in the adoption of your present Fed- 
eral Constitution, namely, the necessity of having 
some central authority exercising jurisdiction over 
the whole of Canada and clothed with the neces- 
sary legislative and executive power to deal with 
matters of common concern to all the colonies. 
Though the new Federal constitution was embodied 
in an Act of the British Parliament, its terms were 
settled just as the terms of your Constitution were 
settled—by a conference of the representatives of 
the different colonies and approved by the parlia- 
ments of these colonies, 

The third great advance in our constitutional 
status whereby the Dominions attained equality of 
status with the mother country is the result not of 
a specific legislative Act but of a gradual develop- 
ment extending over more than fifty years. The 
past fifty years has witnessed a steady transference 
of authority from the British to the Canadian Gov- 
ernment by the same simple process by which the 
Colonies obtained self-government in domestic 
affairs. In one important matter after another 
affecting Canada’s external relations, Canada has 
requested and the British Government has conceded 
that His Majesty should cease to act upon the ad- 
vice of his British advisors and should act upon the 
advice of his Canadian advisors. And this process 
has continued until now the whole executive au- 
thority in and over Canada has passed from the 
British Government to the Government of Canada. 
And what is true of Canada is equally true of the 
other Dominions. 

This change in status is strikingly illustrated 
in the treaty between Great Britain and Ireland 
and in the Constitution which the Irish Free Stat 
has now established and which has been approved 
by Act of the British Parliament. 

In the Articles of Agreement for a treaty be 
tween Great Britain and Ireland which 
signature of your distinguished guest, Lord Birkes 
head, and in the framing of which he played su 
a conspicuous part, the first and second artick 
provide : 

1. “Ireland shall have the same constitutional 
status in the Community of Nations known as the 
British Empire as the Dominion of Canada, the 
Commonwealth of Australia, the Dominion of New 
Zealaad, and the South Africa, with a 
Parliament having powers to make laws for the 
peace, order and good government of Ireland and 
an Executive responsible to that Parliament, and 
shall be styled and known as the Irish Free State. 

2. “Subject to the provisions hereinafter set 
out, the position of the Irish Free State in relation 
to the Imperial Parliament and Government and 
otherwise shall be that of the Dominion of Canada, 
and the law, practice, and constitutional usage gov- 
erning the relationship of the Crown or the repre- 
sentative of the Crown and of the Imperial Parlia- 


bears the 


Union of 


ment to the Dominion of Canada shall govern the 
relationship to the Irish Free State.” 

The first article of the Constitution of the Iri 
Free State declares: 

The Irish Free State is a co-equal member of th 
community of Nations forming the British Commonwealt 
of Nations. 

When Mr. Bonar Law, the then Prime Minist. 

of Great Britain, introduced the bill to ratify t 
Constitution of the Irish Free State, he stated th 
the Constitution had been submitted to the la 
officers of the Crown and to the Lord Chief Justi: 
of England for their advice as to whether it was 
accordance with the provisions of this Treat 
They advised that it was, and Parliament thereup: 
passed the Bill approving the Constitution of th 
irish Free State. The statutory approval by th 
British Parliament of this Constitution is a stat 
tory recognition that the status of the Dominions 
is that of co-equal members of the Community 
Nations forming the British Commonwealth of Na 
tions. 

This Commonwealth now consists of a group 
of self-governing nations of equal status thoug 
not of equal power, and India in which self-gover 
ment is in process of development, together wit! 
many Colonies possessing a greater or less degré 
of self-government according to their capacity 
exercise it, and insofar as not self-governing or 
the extent to which they are not self-governing t! 
British Parliament makes provision for their go 
ernment. The unity in vital matters essential 
the strength, the security and the peace of the whol 
depends not upon a central government exercising 
jurisdiction over the whole, like your National 
Government at Washington, but upon a common 
spirit and common ideals. This unity is symbo 
ized and expressed through a common sovereign, a 
common citizenship, and a common judicial tribunal 
of final resort for the Dominions, India and the 
Crown Colonies—the Judicial Committee of t! 
Privy Council. Co-operation is secured through 
the Imperial Conference composed of representa 
tives ef the governments of the self-governing men 
of *se Commonwealth and India, with cor 
but without legislative or executi 
| by communications between the g 
ert s concerned. 

e absence of a central government, exercising 
ction over the whole Commonwealth, is the 

‘undamental and far-reaching difference b: 

constitutions of the Britannic and the 
ommonwealths. It not only vitally 
ffects the settlement of all problems within t! 
Commonwealth, but it affects the relation of th 
and its members to all other 


bers 
sultati 


pov 


American ( 


Commonwealth 
tions 

May | illustrate the difference in these constit 
tions by the action taken under each during a! 
since the Great War. When the United 
entered the war, your Federal Government, a 
your Federal Government alone, had the right 
raise armies, levy taxation, and organize the man 
power and resources of the entire nation for the 
prosecution of the war. When it came to negot 
ating a treaty of peace, it was your President w! 
subject to the approval of the Senate, had the sole 
right to negotiate a treaty for the United States 
In the Britannic Commonwealth it was entirely 
different ;—there was no government or parliament 


States 
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h had jurisdiction throughout the Empire, to 
forces, levy taxation, or wage war on behalf 
he whole Empire. It required the action of 
Governments and Parliaments. The British 
iament had no more constitutional right to 
troops or levy taxes in Canada than the Can- 
in Parliament had in Great Britain or your 
ngress had in eithe: : 
The character and extent of Canada’s partici- 
ion in the war were determined not by any action 
the British Government but solely by the action 
the Government and Parliament of Canada. It 
is the Canadian Parliament that passed the neces- 
ry war measures, that levied the taxation, that 
nscripted the men and sent them overseas to 
Q It was the Canadian Government which con- 
lled the administration of the Canadian forces in 
gland and in France; in short, Canada joined 
th Great Britain in waging war against the enemy 
wers by the free action of her own Government 

Parliament. But such was the unity of senti- 
ent throughout the Empire on the grave issues 
sed by the war that the Dominion Governments 
| Parliaments acted with a promptness and 
inimity equal to that of the Imperial Govern- 
nt itself. 

While the equality of status of the Dominions 
th the mother country came to be fully recognized 
iring the war within, what I might describe as, the 
ritannic family, it had not, up to the time of the 
eace Conference, been fully recognized by other 
tions. The question of the status of the Domin- 
ns and their right to direct participation in the 

ce Conference, while still members of the British 
npire, was therefore considered by the Conference 
ind the right of the Dominions to participate in the 
leliberations of the family of nations was recog- 

ed and granted. 
It was therefore the representatives of Canada 
ting in Paris with representatives of Great Brit- 

and the other there assembled, who 
gotiated and assented to terms of peace embodied 
the Treaty of Versailles. Before the Treaty was 
fied it was submitted to the Canadian Parlia- 

t for approval, and it was only ratified by His 

esty in respect of the Dominion of Canada after 

Canadian Parliament had approved it and His 

esty’s Canadian advisors had advised its ratifi- 

on. Exactly the same procedure was followed 

Canada in connection with the treaties agreed 

n at the Washington Conference. 

International recognition of the position of the 

ninions was also given in the constitution of the 

gue of Nations. The Dominions, as fully self- 
rning nations, were made original members of 
youngest of the Dominions, the 

Free State, will no doubt be admitted to mem- 
hip at the next Assembly, which convenes in 
va in a few days.’ The representatives of the 
inions in the Assembly, and these representa- 

alone, have the right to speak for the Domin- 
on all questions that come up for consideration 
een the members of the League. The status 
he Dominions in the family of nations is now 
blished, and three of the Dominions—The 
n of South Africa, the Commonwealth of 
tralia, and the Dominion of New Zealand— 
been given mandates over former German ter- 
Africa and the Southern Pacific and in 


nations 


League and the 


es in 


ndmitted to membership in the League 
n September 10th, 1923 


The Irish Free Stat 


ns by unanimous 1 the Assembly 


respect of these mandates they report solely to the 
League of Nations. 

The view of the British Government of the 
international status of the Dominions is clearly set 
forth in the statement made by the Prime Minister 
of Great Britain at the Conference of Prime Min- 
isters held in London in June, 1921: 

“In recognition of their services and achieve- 
ments in the war the British Dominions have now 
been accepted fully into the comity of nations by 
the whole world. They are signatories to the 
Treaty of Versailles and of all other treaties of 
peace. They are members of the Assembly of the 
League of Nations, and their representatives have 
already attended meetings of the League. In other 
words, they have achieved full national status. . . ” 

There are some in Canada and in the other 
parts of the Empire, and there may even be some 
in the United States, who have not yet become 
reconciled to this change or to distinctive Domin- 
ion representation in the Assembly of the League 
and other international gatherings. They cannot 
shake off the old conception of Colonial relation- 
ship and they still ask why the Dominions should 
be represented in the League of Nations and at 
International Conferences by their own represen- 
tatives. There are at least two sufficient reasons: 
(1) Their status as fully self-governing nations en- 
titles them to representation. The governments 
of the Dominions, and these governments alone, 
have authority to speak for them. These are the 
only governments responsible to them and over 
which they exercise control. It is but the recogni- 
tion of one of the elementary principles of democ- 
racy that a people should not be bound by obliga- 
tions or agreements in the making of which their 
representatives have no voice. Further no other 
government exercises, or has the constitutional 
right to exercise authority over them. (2) By the 
terms of the Covenant any fully self-governing 
nation complying with the other condition of ad- 
mission is entitled to membership in the League 
of Nations. Canada and the other Dominions were 
made original members because they were fully 
self-governing. Ireland, under her new constitu- 
tion, should now be admitted on the same basis. 
Under the Constitution of the League each mem- 
ber has one vote, and one vote only. Great Britain 
has only one vote, the same as the United States 
would have had had she ratified the Treaty of 
Versailles. Canada only has one vote, the same 
as Cuba, Haiti, Panama and other American states 
with which the United States is closely related. 
To refuse such representation to the Dominions 
would be to deny to them rights cheerfully accorded 
to other nations which do not possess such com- 
plete and unfettered control over their own affairs, 
such as Cuba and Haiti. Over these states your 
Government exercises the varying degrees of super- 
vision and control outlined by Mr. Hughes in his 
address to this Association on the Monroe Doc- 
trine. 

There is also a notable difference in the meth- 
ods of conducting Foreign Affairs under the Con- 
stitutions of the American and Britannic Com- 
monwealths. 

Under your constitution, both the President 
and the Senate have a voice in determining your 
policy in foreign affairs. Your President, after long 
and protracted negotiations with representatives 
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of other states may conclude and execute treaties 
with them and your Senate may upset the whole 
work by refusing to approve of the treaties, o1 
may approve, with reservations, which substan 
tially change their character. Other states may 
not like this feature of your constitution, but they 
must cheerfully accept the situation, for you in 
your wisdom have provided that two independent 
authorities, and not one, shall speak for the one 
government in foreign affairs 

In view of the status of the Dominions, it is 
no longer possible for the British Government, de 
riving its authority solely from the British people, 
to speak for the whole Britannic Commonwealth. 
ach self-governing Dominion is entitled to speak 
for itself on matters affecting its own interests, 
and a common or united policy can only be secured 
by conference and agreement between the self- 
governing members of the Commonwealth. It 
might facilitate the conduct of foreign affairs and 
be more convenient to other powers if only one 
government had the right to 
Commonwealth Constitution 
or permit. 

If the Dominions choose to authorize the Brit 
ish Government or its representatives to act o1 
speak for them in the negotiation of treaties or in 
the conduct of foreign that is a purely 
domestic matter between the Governments con 
cerned, and in such cases the British Government, 
or its representative, acts not because of any in 
herent jurisdiction but solely at the request and 
as the representative of the Dominion concerned. 
This position was well illustrated at the Washing 
ton Conference, where Canada was represented by 
Sir Robert Borden who acted for and signed the 
treaties concluded at this conference on behalf of 
Canada. But the Union of South Africa was rep 
resented by Mr. Balfour, the Chief British Dele 
gate, who signed all the treaties twice, first as 
representing the British Empire other than the 
Dominion and India, and a second time as repre 
senting the Union of South Africa. 

A recent and interesting development affecting 
the conduct of relations between our two countries 
was the decision to appoint a Canadian Ministe 
to Washington, to deal with Canadian questions, a 
step taken in full agreement between the British 
and Canadian Governments. At the time this de 
cision was made we were advised that your Gov 
ernment would cordially welcome a Canadian 
Minister at Washington, and we have no reason 
to assume that any change has taken place in the 
attitude of your Government in this regard. My 
regret is that our Government has not, so far, made 
the appointment. The Canadian Minister is to be 
appointed by His Majesty on the advice of His 
Canadian advisors. He would be a Minister Pleni 
potentiary of His Majesty, charged with Canadia 
affairs and His Majesty’s present Ambassador at 
Washington would cease to be responsible for 
Canadian affairs 

The proposal to appoint a Canadian Ministe: 
to Washington does not arise out of any desire 
on the part of Canada to assert a change in het 
national status, but solely with a view to facilitate 
the transaction of the arising between 
your Government and people, and ours. At the 
same time the appointment of such a Minister 
would be another evidence of our present consti 
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tutional position. Is the 
Minister desirable? 

Providence has placed our two peop! 
side along an international boundary of over 
thousand miles. The trade between the Unit 
States and Canada is substantially greater than 
trade between the United States and all the cou 
tries of South and Central America combin 
lor the year ending June 30th, 1923, your tra 
with Canada alone exceeded your total trade 
all the countries of Central and South America 
over $250,000,000. Your trade with us is 
than your trade with any other nation, 
Britain, and before many years it undoubtedly vw 
be greater with us than with Great Britain. O 
country is somewhat larger in area than yours, a1 
although not all equally habitable, it is bound 
be the home of many millions of energetic 
progressive people possessing largely the sa 
ideals as yours, and our intercourse and trade w 
the people of the United States will inevital 
greatly increase. Questions of great interest at 
importance are constantly arising between our ty 
countries and the fair, speedy and amicable adjust 
ment of these questions is of the greatest im 
ance to both countries. I am firmly 
that the appointment of such a Minister is in 
interests both of Canada and of the Unite 
and of good relations between the ty 
also in the interests of good relatio 
British Empire and the United States 

Is it possible that an Empire or Commoi 
wealth knit together, and 
tral government possessing legislative and e 
tive authority over the whole, can survive? 
German Emperor thought it could not and 
with the first shock of war it would dissolve, 
the shock of war only bound the constituent 
tions more closely together, and from the very out 
break of the war until the closing engagement 
the moruaing of the 11th of November, 1918, whe: 
Canadian troops recaptured Mons from the Ger 
man the nations of the Empire 
evether as one for the attainment of the great 
jectives and ideals for which the British Empire 
and Allied Powers fought in the wat What 
was possible to achieve under the stress and sact 
war, it should be maintait 
the days of peace. 

One must admit, however, that it is the gre 
est and most difficult experiment democrati 
government which the men of our race have eve! 
attempted or the world has yet seen. It is attempt 
ing’ to do on an almost world-wide scale that whicl 
your Thirteen Colonies attempted and failed to 
under the \rticles of Confederation of 1777 TI 
are, however, certain vital differences between y 
situation and ours, and we have the benefit of 
vears’ additional experience 11 
actual work of government 

We will be able to appreciate better the m 
nitude and difficulty of the task if we recall tl 
the Commonwealth contains about one-fourth 
the entire human race, composed of men of alm 
all races, all religions, and all degrees of civiliz 
tion, living on all the continents and in many 
the Islands of the Seas. Throughout this entire 
area, and among these diverse peoples, law 
order are maintained, justice is honestly and 
partially administered, and war shes its se’ 
eral states and races has been eMminated 
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lf a League of Nations maintaining justice and 
1ce among one-fourth of the human race, and 
leavoring to preserve the peace between that 
e-fourth and the other three-fourths. That in 
lf is an vement in the realm of govern- 
nt by the met your race and mine greater 
in that ever attained by the men of any other 
( Who can measure the extent and value of 
is contribution peace amidst almost world- 
ide unrest and ordet 
In this may be 
ssured of the the sympathy, and I trust 
e generous co-operation of the members of your 
ssociation. F 
But whatever 
your Constitut 
functions of the 
ch has 
two 


achie 


great experiment we know we 


interest, 


differences in the form 
the powers 
government which 
real spirit and outlook 
uld be essentially one. We 
rical background, and draw our 
in law, in liter- 
stand to- 


be the 
and 


organs of 


ours, or in 


established, in 
nations shi 
are the same hist 
spiration from thi 
ture and in political experience, and we 
yether for justice, ordered liberty and peace 
It was my privilege on the morning of the 4th 
July, 1918, to stand on a plateau to the north- 
ist of Amiens, overlooking the salient which the 
Germans had driven into that vital and vulnerable 
oint of the allied and to see an Australian 
livision, an American Infantry Brigade, a Cana 
ian Cavalry Brigade, and British Artillery, all 
nder the command of a British General, attack 
e German forces to wipe out the salient and 
traighten the line. It was the first important at- 
ck after the serious first half of 
e year 1918, and much anxiety was felt as to 
ts outcome, but the united forces broke the Ger- 
nan line, recaptured the salient and carried the 
\llied Front substantially beyond their fixed ob- 
ective. t witness such a scene with- 
ut being profoundly moved, and one could not 
but feel that this union of the forces of the mother 
untry and daughter communities in a common 
iuse, on the anniversary of the date of your Dec- 
aration of Independence, was both a testimony and 
prophecy. A testimony that though we might 
lopt different forms of government and follow 
lifferent flags, yet in the fight for human 
eedom and democracy, we still, at heart, 
ssentially a prophecy that in the 
great issues of the future, where liberty and de- 
mocracy are at stake, we shall not selfishly count 
e cost, but we hall stand togethe1 as loyally 
nd as faithfuly as we did in the days of the war. 
t was this whole-hearted co-operation, whole- 
hearted and unsel co-operation, of the Govern- 
ents and peoples United States and the 
ritish Empire in assi ig France and Belgium 
hich made possibl ultimate defeat and over- 
row of the Ge military autocracy which 
d menaced the peace and security of the world. 
May one be mitted to express the earnest 
pe that Canad ssociated politically with Great 
‘ritain and geographically with the United States, 
2 daughter of one and the sister of the other, 
ay aid in interpreting the one to the other, and 
promoting the most cordial relations and the 
ost sympathetic co-operation between the two 
eoples in the cause of justice and peace. One can- 
ot doubt that therein lies one of the great hopes 
the establishment and maintenance of peace, 
istice and ordered liberty in the world. 
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. William Blackstone on the most appropriate site. 


The Blackstone Statue 


“One of the most memorable incidents of the 
American Bar Association’s visit to England in July 
will be the presentation by the Association of a life- 
size statue of Sir William Blackstone to the Middle 
Temple. It is peculiarly fitting that the Middle Temple 
should be the recipient of the timely gift, not merely 
because the author of the famous ‘Commentaries’ was 
a member of the Inn, but also because the United 
States possess a special association with it. Mr. Camp 
bell Lee, in an excellent article in the March number 
of the AMERICAN Bar AssociATION JOURNAL on “The 
Ancestral Home of the Common Law,’ states that five 
of the signatories of the Declaration of Independence 
were middle Templars, and suggests that they ‘imbibed 
at the Temple those ideas of English liberty to which 
they gave expression in 1776." We understand that 
the statue of Blackstone, which is to be of bronze, will 
not be ready in its final form when our American visi- 
tors come in July, but that arrangements have been 
made to unveil a plaster cast of it whilst they are here. 
Where will it be erected? There is one spot in the 
Temple so obviously appropriate that it is almost im 
possible to contemplate any other, and that is the centre 
of the broad space in Middle Temple Lane in front of 
the chambers at 2, Brick Court, in which, sometimes 
amid the disturbing sounds of revelry coming from 
Oliver Goldsmith's rooms above, he toiled at his ‘Com 
mentaries.. The introduction of statuary into what 
Charles Lamb calls the ‘classic recesses’ of the Temple 
would, it is true, be something new. That, however, 
ought not to deter the Benchers of the Middle Temple 
from sanctioning the erection of the statue of Sir 
Less 
than twelve months ago —on July 10 last year — oc 
curred the bicentenary of his birth, and no steps were 
taken in the Temple to celebrate the occasion. It will, 
then, be particularly fitting if the statue be erected on 
a site which, in addition to being pleasing to the Amer- 
ican Bar Association, will best serve to commemorate 
Blackstone’s association with the Temple. It is in ‘the 
ancestral home of the Common Law’ that the statue 
will testify most eloquently to the influence which the 
most famous of law books—a book which, in the words 
of old Fuller, will be admired ‘by judicious posterity 
while Fame has a trumpet and any breath to blow 
therein’—has exercised on both sides of the Atlantic.” 

The Law Journal. 


Politics Accepts Expert Opinion as to Judges 
The Executive Committes of the Democratic and 
Republican parties in Cuyahoga County, Ohio, en- 


entire list of candidates for judges 
approved by The Cleveland Bar As- 
sociation. This is the second itme within the last 
two years that both political parties in Cleve- 
land have united on the candidates for the judiciary 
that were thus endorsed. In Cleveland the organi- 
zation of lawyers first makes its selections and then 
endeavors to enlist the support of the two political 
parties. This year the Bar Association is support- 
ing Judges Willis Vickery and Manuel Levine of 
the Court of Appeals; Judges George P. Baer, Dan 
B. Cull, Samuel E. Kramer, Walter McMahon, A. J. 
Pearson, Frank C. Phillips, James B. Ruhl and 
Adrian G. Newcomb of the Court of Common Pleas, 
and Hon. Alexander Hadden, Judge of the Probate 
Court. 
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THE LEGAL SYSTEM OF SOVIET RUSSIA 


Penal Code Was Put Into Force June 1, 1922—Shows Many Variations from Convention 
Norms of Law—New Type of Crimes Created Called “‘Crimes Against State Eco 
y] g 
nomic Policy’—State Judiciary—Soviet Bar—Judicial Procedure* 


By Borris M. Komar 
Of the Massachusetts Bar 


IV. Penal Code of Soviet Russia 

HE Penal Code of Soviet Russia was put in 
"TT terce on June 1, 1922. It contains two parts: 

general, divided into five articles and 56 sec- 
tions, and special, divided into eight articles and 
171 sections. Apart from the constitution, it is an 
enactment bearing more changes from the conven- 
tional norms of law than any other soviet legisla- 
tive act. 

It extends equally to all the citizens and aliens 
residing in the soviet territory, to crimes committed 
by soviet citizens abroad and to certain crimes com 
mitted abroad by aliens mentioned supra. It does 
not cover persons enjoying diplomatic extraterri 
toriality and may have its jurisdiction limited by 
specially concluded treaties. 

1, Criminal Responsibility and Punishment 

The Code includes both civil and military 
offenses. It rejects the principle nullum crimen sine 
lege and recognizes crimes and punishments by an- 
alogy. It has many sections setting forth the policy 


of law. It has grouped separately felonies and mis- © 


demeanors. It has divided crimes into two cate- 
gories: those against the basic institutions of the 
new legal order established by labor-farmer author- 
ity, where minimum punishment cannot be miti- 
gated by the court, and those embracing all the 
other crimes, where only maximum punishment is 
fixed. Finally, it introduced a new type of crimes 
called “crimes against the state economic policy.” 
Crime is defined as “any action or inaction dan- 
gerous to public or threatening the fundamental in- 
stitutions of soviet state and legal order established 
by labor-farmer authority during the time transi- 
tional to communism.” Punishment is to be meted 
out by the courts by application “in accordance with 
their socialist conception of law” of the provisions 
of the Penal Code. Malice aforethought or negli 
gence as the case may be are indispensable elements 
of a crime. Punishment is declared to be merely a 
defensive weapon and should be aimed to achieve 
its purpose without causing to the criminal unnec- 
essary or superfluous sufferings and without any 
appearance of torture. Therefore, in fixing punish 
ments the court is to inquire into the motives of 
the crime, the past of the criminal and his present 
living surroundings, as well as to consider the de- 
gree of public danger caused by his act. In particu- 
lar, the court is instructed to make distinction be- 
tween crimes committed in order to reestablish 
bourgeois state or for personal reasons; against the 
state or an individual; in the state of hunger and 
need or not; for low, pecuniary purposes or other- 
wise ; with full understanding of the inflicted wrong 
*Continued from May, 1924, issue Abridgment and revision of a 


paper presented at the meeting of the Comparative Law Bureau of the 
American Bar Association held at Minneapolis on August 29, 1923 


or through ignorance and low intelligence; firs 
offence or repetition of previous crime; 
mitted singly or by a group; crime committed wit! 
force or without it; whether crime was committ 
with malice aforethought, cruelly, by means of 
plot or in temper, negligently, thoughtlessly or wm 
der influence of threats and use of force on the part 
of a third person. 

The court is given power to mitigate even tl 
minimum prescribed sentence or sentence for 
lesser crime than the one charged in the indictment 
but must state its reasons for doing so as a part « 
the sentence imposed by it. 

The Code prescribes the 
ments: death (by shooting) ; exile abroad (temp 
rary or permanent) ; loss of liberty with or without 
incarceration (six months to ten years) ; forced | 
bor (seven days to one year) either skilled or u 
skilled and either with or without imprisonment 
suspended sentence (three to ten years); confis 
tion of property—total or partial; fine (depends o1 
the financial standing of the criminal) ; 
rights (electoral both political and professional 
trade; rights to hold responsible state offices; 
juryman, attorney-at-law, surety or guardian) ; d 
charge from office (for state officials) ; public cet 
sure (reading of the court’s sentence at a public 
meeting) and expiation of the wrong done eithe: 
by removing its effects or compensating for damag 
inflicted. 

Barring military offences, 19 per cent of 
crimes are punished by death. They are divided 
follows: counter-revolutionary, 38.2% ; violations of 
official duties, 24%; against the 17 2° 
against property, 10.3% ; against state economic it 
terests, 6.9%; against separation of church 
state, 3.4%. The most frequently prescribed set 
tence is that of forced labor. Both as the only forn 
of punishment and as a sybstitute for fine it 
ordered for 44.5% of all crimes. It applies to all th 
police violations; all but one against separation « 
church and state; more than half of violations « 
official duties, against property, against state ec 
nomic interests; 40% of crimes against the stat: 
one-third of crimes against person and to on 
counter-revolutionary. 

Life imprisonment is rejected, the maximut 
gaol sentence being fixed at ten years. Death s« 
tence is introduced as a temporary measure 
punishment is imposed on children under 14 years 
For criminals between 14 and 16 it is cut by one 
half, while for those between 16 and 18, by on 
third. 

Besides punishments proper, the Code pre 
scribes additional “measures of social security 
These are: detention in institutions for mentally o: 
morally defective; forced medical treatment; prohi 
bition to discharge duties of an office or engage i 
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rtain activities or trades (five years); exile from 
ertain locality (three years). They may be ap- 
d either in lieu in addition to the other pun- 
ments 
2. Crimes Against the State 
\rticle I of the special part of the Code deals 
th so called “counter-revolutionary crimes” which 
present a variety of offensive acts committed in 
1 of local and international interests. 
nder subheading 2 it groups all the crimes against 
e state, both statutory and against the people’s 
ace. Article II is devoted to violations of official 
ities, both judicial and otherwise where no private 
terest is involved. Article III speaks of violations 
inst the separation of church and state. It for- 
ls inter alia swindles aimed to super- 
titions among the population, teaching of religion 
minors and children in all schools both state and 
ate, and any act of duress in collection of church 
nds. On the other hand, it has a section punish- 
interference with orderly exercise of religious 
nections. Lastly, article IV enumerates offences 
uinst state economic interests, which cover state 
nopolies, enterprises, labor laws, 
niversal labor service, trade and housing specula 
n and concessional or leasing relations with the 
tate. 


bourg‘ o1s 


give rise to 


State wned 


3. Crimes Against Person and Property 
Article V of the 
mes against body 


contains the crim« 


Penal Code deals with various 
liberty and dignity of a person. 
s usually grouped in all the 
nal codes under these headings. Severe punish- 
nts are prescribed for all sexual offences and 
hite slave trafficking. Suicide and homicide com- 
tted at the request of the killed out of compassion 
not crimes, but instigation to suicide of a minor 
a person incapable of understanding the effect of 
acts is punished. Abortion, unless performed 
unqualified person or in unsanitary conditions or 
thout woman’s consent, is not a crime. 

The crimes against enumerated in 
ticle VI present the usual array of familiar de- 
ts, but the word “ownership” is everywhere sub- 
tituted by a sentence “possession, use or control.” 
ury is defined not only as “taking habitually of 
interest on money loaned above that permitted 
law,” but also as “a loan of machinery, cattle, 
ving seeds for remuneration clearly exceeding 
e current local rate and due to an advantage de- 
ed over the debtor because of his want or 
rained circumstances,” 

Among trade offences are included falsification 
merchandise, unlicensed use of an invention or 
mopoly duly registered and usurpation of an- 
ther’s trade mark, drawing, model, trade name or 
rname, for the rposes of illegal competition or 
ssing off 

Articles VII and \ 
1 violations of police regulations. The latter in- 
ide press regulations and prohibition of holding 
any religious ceremonies in the open air. 

V. State Judiciary of Soviet Russia 
Act of R. S. F. S. R. took effect 
January 1, 1923, It contains 91 sections divided 
to four parts and twelve articles. There are city 
d county courts, provincial courts (one for each 
ovince) and the Supreme Court of the State. The 
t also covers so called military tribunals and off- 
estigation and prosecution of 


pre yperty 


[II describe military offences 


The Judiciary 


ils charged with in 


criminal offences. An article on “Administration 
of Justice in Soviet Russia” appeared in March, 
1924, issue of the Virginia Law Review at pp. 337- 
360. 

1. Organization and Jurisdiction of Courts 

The city and county courts in soviet Russia are 
called “People’s Courts.” Their jurisdiction ex- 
tends over the part of the city or county district as- 
signed to them. People’s judges sit either alone or 
with two jurymen. Criminal jurisdiction of a sin- 
gle people’s judge is limited to certain offences 
against universal military service, purchase and 
sale of prohibited merchandise, and the violations 
of police regulations. Judges may be male or fe- 
male and must possess active and passive soviet 
electoral rights and have had experience of two 
years’ responsible political work in public prole- 
tarian, trade union or labor party organizations, or 
three years’ work in soviet judicial institutions in a 
position not lower than that of an investigating 
magistrate. People’s judges hold their offices for 
one year, but may be reelected indefinitely. They 
may be removed from their districts to another or 
altogether recalled by resolution of the Provincial 
Executive Committee. People’s Courts have no 
appellate jurisdiction, but in conjunction with pro- 
vincial official of the People’s Commissariat of La- 
bor and a representative of local trade unions form 
Special Sessions to hear labor cases, involving labor 
law and disputes, as provided in the Civil, Labor 
and Penal Codes of the R. S. F. S. R. 

The next court is that of the whole province 
called “So-and-So (name of province) Provincial 
Court.” It has original jurisdiction and appellate 
jurisdiction over people’s courts. It exercises au- 
thority over the local bar. It has exclusive juris- 
diction over all the counter-revolutionary crimes, 
every crime where maximum punishment is pre- 
scribed and most of the crimes against the state, 
as well as violations of official duties. It consists of 
a president and two deputies and twelve members. 
The president and his deputies in addition to the 
qualifications for a people’s judge must show that 
they were for three years, at least, either people’s 
judges or members of revolutionary tribunals. For 
members of the Court two years of such work is 
sufficient. They hold office in the same manner as 
people’s judges. In each county one people’s judge 
is nominated as a local representative of the provin- 
cial court with powers of a member of such court. 

The Provincial Court has three sections: ad- 
ministrative, civil and criminal. Attached to it are 
organizations of marshals, attorneys-at-law and 
notaries. Civil and criminal sections are divided 
into appellate and trial divisions. Appellate divi- 
sion consists of three provincial judges; there are 
three trial terms each consisting of one provincial 
judge and two jurymen. Each section, therefore, 
has attached to it six judges and one deputy presi- 
dent. Provincial judges hold assizes at certain ap- 
pointed time within their province. From the Prov- 
incial Courts appeals lie to the Supreme Court of 
R. S. F. S. R. 

The Supreme Court has four divisions: appel- 
late, trial, military and administrative. These divi- 
sions, the last excepted, have each four members 
and one presiding judge. Judges hold their offices 
during the pleasure of the Presiding Board of the 
All-Russian Central Executive Committee. Three 
members of the Court form a quorum for any divi- 
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sion. Territorial branches of the Supreme Court 
may be formed in the autonomous territories of the 
R, Op ev ae Oe 

Full bench sittings of the Supreme Court are 
convened to interpret the laws of procedure at the 
instance of any of its divisions, its Presiding Board, 
the Attorney-General or his assistant attached to 
the Court; or to hear appeals from any of its divi 
sions. From the decisions of the full bench sittings 
of the Supreme Court a further appeal lies to the 
All-Russian Central Executive Committee or its 
Presiding Board. All judges are appointed 
and not elected. 

2. Organization of Criminal Justice 

Besides militia (new name for Russian police), 
detectives, State Political Boards and a host of ad- 
ministrative institutions, two judicial organs are 
charged with the administration of criminal justice 
These are the investigating magistrates and the dis- 
trict attorneys. 

By law of June 16, 1922, the offices of the At- 
torney General, his assistants and district attorneys 
were recreated in Russia. The People’s Commis- 
sary of Justice became also Attorney-General of 
R. S. F. S. R. with a membership in the Presiding 
Board of the All-Russian Central Executive Com 
mittee. The latter on his recommendation appoint 
his assistants and may recall the Attorney-General 
and ali or any of his assistants, one of whom is at 
tached to the Supreme Court. Provincial district- 
attorneys are appointed, recalled or dismissed by 
the Attorney-General. 

The Attorney-General supervises the activities 
of all the People’s Commissariats, and all the cen- 
tral institutions and organizations. In case any of 
them issues any unlawful orders or arrives at an 
erroneous decision, the Attorney-General requests 
the withdrawal of the same. If his request is not 
complied with he must report the non-compliance 
either to the Presiding Board of the All-Russian 
Central Executive Committee or the Council of the 
People’s Commissaries. He directs the work of all 
the district attorneys and issues to them instruc- 
tions both of administrative and legal character. 

District attorneys exercise within their pro 
vincial territory the same powers as the Attorney- 
General. The administrative duties of district at- 
torneys include supervision over the legality of the 
actions of all the provincial institutions, which must 
comply with their requests, otherwise the matter is 
reported by them to the Attorney-General, who 
thereafter acts as explained above. In addition, the 
district-attorney watches over due compliance with 
law by all the public and private organizations and 
single individuals. His judicial duties include in- 
stitution of prosecutions against violators of law; 
direct supervision over the activities of militia, de- 
tectives, State Political Boards in the provinces and 
the investigating magistrates ; representation of the 
people at the trial of violators of law and supervi- 
sion over the legality of detention of citizens either 
in gaol or elsewhere. No qualifications are pre- 
scribed for these officials District attorneys have 
from five to eight assistants depending on the class 
of the province, through whom they act in the Pro- 
vincial Court and throughout the province. They 
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report regularly every three months to the Attor- 
ney-General and send a copy of their report to the 
Provincial Executive Committee 

There are three classes of investigating magis- 
special (Supreme Court and Office of Attor- 


trates: 


ney-General), senior (Provincial Courts), and pe 
ple’s (covering a district into which all of R. S. I 
S. R. is divided). Qualifications for a magistrat 
are: judicial and public integrity, two years’ wor! 
in a soviet judicial institution in a position not 
lower than that of the clerk of a peopl ’s court 
passing an examination at the Provincial Court 
loyalty to the soviet administration and 
pation in the antisoviet parties; right to soviet vot 
They are appointed and dismissed by the Provir 
cial Courts, except that special investigating magi 
trates are appointed and dismissed by the institu 
tions to which they are attached Investigating 
magistrate cannot act without the order of the pe 
ple’s judge or the district attorney 


nonparti 


3. Soviet Jury 


The jury in the soviet courts consist of tw 
persons. Separate lists of jurors are prepared for 
people’s and for Provincial Courts } Dec 
annually, special commission consisting of assistant 
district attorney, two people’s judges and a men 
ber of a County Executive Committee prepares lists 
of jurors. Jury-right is restricted to all working 
citizens of R. S. F. S. R. possessing active 
passive soviet electoral rights. The list of propos 
jurors (both male and female) must be compose 
as follows: 50% workmen, and 15% soldiers and 
35% farmers. These lists are then sent to people’s 
courts, factories, army units and villages. Any 
toiler may send his objection to any name appear 
ing therein or to the omission of any name to said 
commission. An appeal lies from the decision of 
the commission to the County Executive Commit 
tee. Jurors when called have their rights and du 
ties explained to them by the court and make 
solemn promise to judge according to 
They are summoned in alphabetical order 

Similar process of jury selection is followed for 
the Provincial Courts. The jurors in addition to 
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conscience 


the above qualifications must have worked at least ; 
tor two years in any public or trade union institu ; 
tion. The jury list must include not less than 25 : 


people’s judges, who are to be assigned to the civil 
division of the Provincial Court. 
4. Soviet Bar | 

On June 16, 1922, by a decree of the All-Russian 2 
Central Executive Committee, subsequently ampli 


fied by a circular order of the People’s Commis 
sariat of Justice dated July 7, 1922, the Bar of Rus ¢ 
sia was resurrected. No educational qualifications 6] 
are necessary for the members of the College of De- 


fenders as the new Bar is called. But the candi- 
dates must not be restricted in any rights, which 
will exclude all those citizens who do not possess 


soviet political rights. Fitness of a candidate may * 
be shown inter alia by two years’ responsible work s 
in any soviet judicial institution. Defenders cannot , 
hold any state offices by appointment, but may +h 
teach law and be elected officials. The personnel 
of the first unit of defenders in any province must ‘ 
be approved by the Provincial Executive Commit a“ 


tee. Subsequent candidates may be vetoed by the th 
said Committee, wherein also lies the appeal of the 


: ; , . » st 
rejected applicants for admission to the Bar. The ps 
defenders in each province elect their own Presid- a 
. r ° , nh 
ing Board. This Board collects obligatory dues 5 
from all the defenders of the province, appoints d ‘ 
fenders for poor litigants and for workmen a1 -. 


state officials and imposes disciplinary punishments 
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n defenders. In the latter case appeal lies to the 
rovincial Court either at the instance of the pun- 
hed defender or that of the district attorney. The 
calculated at a percentage of professional 
es received by def Trade unions and other 
state o1 may appoint one of 
eir membership represent them in the court or 
ny of their memb«e Near relatives of the litigant 
njoy the same privileges. Finally, the court may 
ermit any person to appear as defender in any case. 
The ire left to be freely agreed to between 
efender and the client, except that indigents must 
defended gratis and that workmen and soviet offi- 
ials may pay the fees as fixed by a schedule pre- 
ired by the People’s Commissariat of Justice. 


les are 
nders. 


iblic or ranizations 


1 


fees 


VI. Soviet Judicial Procedure 


he ode of Criminal Procedure became law 

z. S. ©, R. on March 1, 1923. It has 465 sec 

tions divided into six parts and thirty-two chapters 

Che Code of Civil Procedure was enacted on July 

7, 1923. It has 316 sections divided into five parts 

ind thirty-six chapters. The Civil Code also con- 
tains many rules of adjective law. 


1. Soviet Civil Procedure 


rhe parties to a civil action must use their ad- 
ective rights in good faith. The Court is directed 
to stop at the inception any attempt of the parties 
to delay or clog the progress of an action by mo- 
tions or otherwise 

The Court is instructed to use all the means in 
its power in order to ascertain the real rights and 
relation of the parties. The Court must question 
the parties, thereby aiding the discovery of the ma- 
terial facts and the proof thereof, and actively as- 
sisting the toilers, having recourse to the Court, in 
the defense of their rights and interests, so that 
gnorance of law, illiteracy and similar causes 
should not be utilized to their injury. The Court 
on request of any party is charged with the duty of 
explaining to them their adjective rights and the 
requisite formalities, warning parties as to the con- 
sequences resulting from commission or omission 
of certain procedural steps. At any stage of the 
civil action, the district attorney may be made a 
party or may initiate special proceedings, if in his 
opinion, such a step is necessary to defend the in- 
terests of the state or of the toiling masses. 

A party to an action cannot voluntarily aban- 
don its rights without the consent of the Court. 
Successful party may be awarded larger damages by 
the Court than demanded in its pleading, unless 
the amount of damages is fixed by the law or the 
agreement of the parties. 

The Court has large discretionary trial powers. 
lt determines the admission of evidence in accord- 
nce with its materiality. It decides as it pleases 
vhat matters are within its judicial knowledge and 

hat are not. On its own initiative it may verify 
the proofs submitted by the parties, either by in- 
pection without the court, examination of written 
papers, calling of experts or the summoning of new 
witnesses. The Court, on taking into consideration 
the economic status of the parties, or the circum- 
stances of the may postpone the immediate 
execution of the judgment or order it paid in install- 
mens. The right to apply to the Court for direc- 
tions as to the execution of a judgment within three 

ears after the entry thereof is statutory. In ac- 
ions to wages or alimony to a spouse or 


case, 


recover 


children, the Court may order the arrest and compel 
the attendance of the defendant at the trial, after 
a second notice of trial containing warning of the 
arrest. 

No oath or affirmation is required of witnesses, 
but the Court must read to each witness the section 
of the Penal Code dealing with perjury. The Court 
on request of a party, may refuse to admit as a wit 
ness a person interested in the result of the action 
or standing in a special relation to the adverse 
party. Each witness is examined singly, unless the 
Court otherwise directs, and other witnesses not 
yet examined cannot be present in the court-room 
during the trial. 

Appeals may be taken from a decision by the 
trial court in two cases only: error in law or a ver- 
dict clearly against the weight of evidence. The ap- 
pellate court may modify or reverse the judgment 
70s saled from, or may order a new trial. Provision 

also made for the review of judgments subse- 
iene to the expiration of the time allowed for the 
appeal. The Attorney General or any district at 
torney may request the review of civil judgments 
when it is necessary in order to defend the interests 
of the labor-farmer state and those of the toiling 
masses. 

The statute of limitations is three years and is 
retroactive. ‘wo years only are allowed for actions 
on insurance policies, and one year for actions 
against the state for injuries received in hazardous 
occupations. 

The customary law is not recognized. The 
Courts must decide cases in accordance with the 
statutes, but if the latter do not provide a rule of 
decision, should guide their determination by the 
fundamental principles of the Soviet legislation, and 
the general policy of the Labor-Farmer govern- 
ment. 

The courts have no jurisdiction over civil 
causes of action, which arose prior to November 7, 
1917. Actions for causes arising between that date 
and January 1, 1923, are decided in accordance with 
the laws then existing, except that the laws as to 
the transactions then recognized may be amplified 
by the provisions of the new Civil Code. The latter 
must be construed strictly, except where liberal con- 
struction is demanded by the interests of the Labor- 
Farmer government and the toiling masses. The 
Civil Code cannot be interpreted in the light of the 
pre-existing laws, or the cases decided by the pre- 
revolutionary courts. 

2. Soviet Criminal Procedure 

The Soviet Code of Criminal Procedure repre- 
sents a great liberalization of criminal procedure in 
Russia as compared with the imperial times. It as- 
sures to the defendant every protection usually af- 
forded in the European continental law, and pro- 
vides for a speedy determination of his case. The 
procedure is the same as in the imperial courts, but 
is made more expeditious and exact. 

The Code enacts that no person may be de- 
prived of liberty otherwise than in the cases and in 
the manner provided by law. Any judge or a dis- 
trict attorney on discovery of any prisoner held 
without compliance with law must set him free im- 
mediately. Civil suit for damages may be joined 
with criminal proceedings. Retrials, after the sen- 
tence becomes final, are allowed only in cases of 
fraud in proof, new evidence or criminal acts on the 
part of the court. Besides usual disqualifications 
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for judges, they may be challenged by submitting achievements in Europe, showing undoubted t 
any considerations throwing doubt on court’s im- dencies favoring the doctrines of socialism, tl 
partiality. The courts may try cases without the study of soviet deviations from conventional le¢ 
counse! either for prosecution or defense, but if the forms deserves our careful consideratio1 
people are represented, the defense must also have 
counsel, except where there is an express waiver by 
defendant. ‘The court may not allow particular The Bench and the Muse 
counsel to appear and may dispense with legal ar ; 
guments of both counsel. All trials are public, ex “Lord Darling, who, in the leisure of retirem 
cept at the time when any state, military, or diplo- has prepared a new edition of his volume of poe 
matic confidential information is revealed. The de ‘On the Oxford Circuit and Other Verses,’ first | 
fendant must be present at his trial, but in case of lished some fifteen years ago, is by no means the o1 
repeated violations of court’s peace may be removed occupant of the bench who has found time, amid 
from the courtroom. stress of judicial work, to stray about the slopes 
Within 26 hours after an arrest is made, it must Parnassus. Blackstone, whose ‘Farewell to My Mu 
be reported to the people’s judge of the district. has procured for him a niche in the Temple of Fa 
Except in case of political offences, the arrest must apart from that which he occupies as the author of 
within 48 hours after the receipt of said report be ‘Commentaries,’ deemed it necessary to bid ‘a long 
either confirmed by the judge or a magistrate, or last adieu’ to his ‘celestial nymph’ when his duties t 
the charge be dismissed. Within one month there- him to ‘wrangling courts and stubborn law.’ 
atter, the investigating magistrate must conclude Ci aeiemne: Windia euianiin ‘eneilh 
his investigation. Unless the suspect is exonerated, Welecess the cares. the thorus of 1i1 
he must be informed of the charge and be examined. The tedious forms, the solemn prate, 
No more than additional three months are allowed The pert dispute, the dull debate, — 
to the magistrate to complete his case. The com- : he Grewsy Seneh, Su Seas bee 
. 7 er . or thee, fair Justice, welcome all 
mitment for trial is made by the court having re- ; 
spective jurisdiction. After the commitment, a 
copy of indictment is handed to the defendant and 
he is informed that he may have a counsel assigned 
to him and submit a list of witnesses he desires to 
examine in his behalf on trial 
If any measures of detention are applied to de 


Other judges, like Lord Darling, have found 
demands of Justice less exacting. No obligation 
forsake his muse was recognized by Mr. Justice 
fourd, whose sudden death in the Assize Court 
Stafford is the theme of Lord Darling’s best and long 
est poem; his tragedy, ‘Ion,’ was produced at Sadlet 
fendant before he is informed of the charge against Wells after he was raised to the Bench, and he c 
him, the magistrate must either charge him within tinued while wearing the ermine to array himself 0 
14 days or liberate him. Every action of the magis- sionally in his ‘singing robe.’ Most modern judg 
trate is subject to a speedy review by the Court. however, have expressed their literary aspirations 
Searches and seizures are made by the magis- the more modest, if more scholarly, role of translato1 
trate without court’s order, but in the case of mail, Lord Bowen, one of the happiest makers of light ve 
order of district attorney is required. Magistrate the Bench has ever known, translated the ‘Aeneid 
must gather material also in favor of defendant or in Mr. Justice Denman rendered into English verse t 
mitigation of punishment. No measures of forc- ‘Prometheus Unbound’ of Aeschylus; Mr. Justi 
ible or threatening nature may be applied to de- Ridley produced a blank verse version of the ‘P| 
fendant. When questioned he is not cautioned.  salia’ of Lucan; Lord Justice Kennedy, while a met 
His statement must be read to him and be altered ber of the Court of Appeal, provided a further instan 
at his request. Defendant may write his statement of the Bench’s association with scholarship and poetry 
himself. On trial, all evidence, rumors excepted, by a translation of the ‘Plutus’ of Aristophanes 
is admitted. is not only in the higher regions of judicial life tl 
When district attorney refuses to proceed with the Muse has been cultivated. Sir Franklin Lushingt 
a prosecution, the complaining witness may bring and Mr. Horace Smith were two London Magistrat: 
his decision for the review of the proper court. who could ‘pen an ode’ almsot as easily as they coul 
There are ample and speedy provisions for pass a sentence.”—The Law Journal 
criminal appeal both by way of writ of error and ad- 
ministrative review. For example, death sentences 
must be reviewed by the Supreme Court within a 
week after the receipt of appeal papers. 

_ Costs may be awarded against defendant in cer “Much the most noteworthy feature of 1 
tain cases. The court may commute sentences to Hilary Cause Lists is the restoration of trial 
prisoners tor good behavior on petition of interested jury.” It is not long since, owing to the war rest 
PESSORS OF MSTUONS. tions, trial by jury had almost vanished from 
Courts. Two years ago, when the King’s Bet 
lists contained 1,246 actions, only 24 were entet 
for trial by juries. Twelve months ago, when 
King’s Bench actions numbered 654, there w 


Revival of Trial by Jury 


VII. Conclusion 


The present state of legality in Russia may be 
best characterized by the words of J. Bradenburg : bere 
sky, one of the leading officials of the People’s Com 104 actions to be tried by juries In the pres¢ 
missariat of Justice: list, which contains 668 actions, there are as mai 

The period of revolutionary justice is succeeded by the as 176 in which the judges—to recall Sir Alexand 

period of fixed re volutionary law All the activities of our Cockburn’s eulogy of trial by jury—will be ‘assist 

state both in the fields of public and private law must be by a jury. It is perhaps, particularly fittine tl 

regulated by legislative enactments, which on one hand éa' : . ; “ae. =. 
the popular element in our administration of 


would guarantee the interests of individuals, but on the <gie . gh 
other defend existing public regime tice’ should show these marked signs otf revival 


In the light of the labor aspirations and _ the present time.”—The Law Journal, Jan. 12 
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and through tickets can be obtained to place of meeting. If 
not obtainable at your home station, the agent will inform you 
at what station they can be obtained. You can in such case 
purchase a local ticket to the station which has Certificates in 
stock, where you can purchase a through ticket and at the 
same time ask for and obtain a Certificate to place of meeting. 


Uniform 4. Immediately on your arrival at the meeting present 
your Certificate to the endorsing officer, Mr. Wm. C. Coleman, 
Secy., as the reduced fares for the return journey will not 
ental Guardianship of Children. apply unless you are properly identified as provided for by 
2.15 P.M. Eleventh Sessior the Certificates. 
sideration of Second Tent Draft of a Uniform 5. It has been arranged that the Special Agent of the 
Securiti gee will be in attendance on July 8 and 9 from 8:30 A. M. 
to 5:30 P. M., to validate Certificates. If you arrive at the 
sseatlion and leave for home again prior to the Special Agent's 
arrival, or if you arrive at the meeting later than July 9 after 
the Special Agent has left, you cannot have your Certificate 
validated and consequently you will not obtain the benefit of 
the reduction on the home journey. 


s Charged with ( 
Uniform Acknowledgments Act 


Friday, July 4. 


rime 


oO SE ssions 
Saturday, July 5 
0 A. M Tenth Session 
onsideration of Report of Committee on a 
Act to Determine Industrial Disputes 
port of Committee on Uniform Comme 
hird Tentative Draft of a Uniform Act 


rcial Acts. 


on Joint Par- 


itive 


AY ‘ 
Monday, July 7. 
: 9.30 A. M Twelfth Session 
msideration of Second Tentative Draft of a 
form Secu! Act 
I Chirt eenth Session. 
onsideration of port of Committee on Co opera- 
ton — met ~ Bird ge tae 6. So as to prevent disappointment, it must be understood 
; ur . that the reduction on the return journey is not guaranteed, 
sideration of nd Tentative but is contingent on an attendance of not less than 250 mem- 
Chattel tgage Act bers of the organization at the meeting and dependent mem- 
ails + oe July 8. bers of their families, holding regularly issued Certificates 
bs som \ ifteenth Session. obtained from Ticket Agents at starting points, from where 
nsideration of Second Tentative Draft of a the regular one-way adult tariff fares to place of meeting are 
‘ hattel ee “al \ct not less than 67 cents on going journey 
ey Oa Ng : sintes oe o Certificates issued to children at half fares 
het. Om gp the same as Certificates held by adults. 
are a> 7. If the necessary minimum of 250 Certificates are pre- 
Report of Committ = a Sathorn: sented to the Special Agent, and your Certificate is duly vali- 
by Vehicles dated, you will be entitled up to and including July 14 to a 
Seventeenth return ticket via the same route over which you made the 
Consideratic f rst Tentaties Dealt of going journey at one-half of the regular one-way tariff fare 
Act for Boat ta Semmes from the place of meeting to the pomt at which your Certifi- 
Report of Committee on a Uniform Primary Act for Cate was issued. 
Federal Off 8. Return tickets issued at the reduced fares will not be 
Adjournment good on any limited train on which such reduced fare trans- 
portation is not honored. 


for Meeting 9. No refund of fare will be made on account of failure 

to obtain proper Certificate when purchasing going tickets, nor 
on account of failure to present validated Certificate when 
purchasing return tickets. 


When Tickets Can Be Bought on Certificate Plan 


Trunk Line Association: New York State (east of and 
including Buffalo, Niagara Falls, Suspension Bridge and 
Salamanca), New Jersey, Pennsylvania (east of and includ- 
ing Erie, Oil City and Pittsburgh), Delaware, Maryland, 
District of Columbia, Virginia and West Virginia (east of 
and including Wheeling, Parkersburg, Kenova, Orange and 
Norfolk), July 4-9. 

New England Passenger Association: 


Uni- 


Session. 


Draft of a Uniform 


Uniform 
will be counted 


Uniform 
Fire- 


on a 
Possession of 


eport of 

Regulate » 

Act Governing the 

| se ol 
8.00 Session 

a Uniform 


Special Rates 


The following advice 


to members of the Associa- 
n respecting the reduction authorized on the Certifi- 
ite Plan for the benefit of members and dependent 
embers of their families, is issued by officials of the 
runk Line Passenger Association, within whose terri- 
ry the meeting is to be held. The advice applies to 
se living in the territory of all the other passenger 
issociations, with the exception of selling dates for 
kets on the certificate plan, which vary somewhat. 
he dates on which tickets can be had in various parts 
found immediately 


es 


New England. Issue 


the country will be 


ter of advice: 

A reduction of 

n will apply for n 
Bar Association te 
for dependent men 
nts will apply 
ite (east of 

sion Bridge and 
st of and includir 


ire, Maryland Distri 


ginia (east of and 


Orange and 
Children of 5 at 
ed by 
irged one-half of the 
The following dir 
1. Tickets at the 
journey may be 
ut not on any other 


rchasing going tic ket 


ke the mistake f 
2. Present yoursel 


rtificates at least 


ich you will begin y 


3. Certificates ar 


ur home stati 


Norfol 


parent or gu 


ir 


ling Buffalo, Ni: 


lian will, 


t the railroad station 


following the 


me-half fare on the Certificate 
attending the meeting of Ameri- 
id at Philadelphia, Pa., July 8-10; 
f their families, and the arrange- 
lowing territory: New York 
Falls, Sus- 
nca), New Jersey, Pennsylvania 
Oil City and Pittsburgh), Del- 

Columbia, Virginia and West 
ling Wheeling, Parkersburg, Ken- 


£1 
rol 


igara 


ler 12 age 


like 


years of 
under 
adults 


when accom- 
conditions, be 
s tor 


ns are submitted for your guidance: 


one 
on 


-way tariff fares for the go- 
any of the following dates 
July 4 to 9. Be sure that when 
request a Certiricate. Do not 

for a “Receipt” 

tickets and 

train on 


for 
before departure of 
journey. 
pt at all 
rtain 


utes 


stations. If you inquire 
whether Certificates 


Can asce 


going tickets and certificates July 4 to 9. 

Central Passenger Association: West of Buffalo, Niagara 
Falls, Salamanca, Pittsburgh, Wheeling, Parkersburg and 
Kenova to and including Chicago and St. Louis, and north 
of the Ohio River, including Cincinnati, Louisville and Cairo. 
Issue going tickets and certificates July 4-8. 

Southeastern Passenger Association: Territory south of 
the Ohio and Potomac and east of the Mississippi Rivers. 
Issue going tickets and certificates July 4 to 9. 

Western Passenger Association: Territory west of Chi- 
cago, Peoria and St. Louis and east of Washington, Oregon 
and Nevada. Issue going tickets and certificates for Illinois, 
Iowa, Kansas, Manitoba (Great Northern and Northern Pa- 
cific), Minnesota, Missouri, Nebraska, Northern Michigan, 
North and South Dakota, Wisconsin and Julesburg, Col., faly 
4-8. For Colorado (except Julesburg), Montana, New Mexico, 
Utah and Wyoming, July 3-7. 

Southwestern Passenger Association: Territory southwest 
of St. Louis, including Texas, Arkansas, Oklahoma, Missouri 
(south of Missouri River) and Louisiana (west of Mississippi 
River). Issue going tickets and certificates for Oklahoma and 
Texas, July 3-7. For Arkansas, Kansas, Louisiana and Mis- 
souri, July 4-8. 

Trans-Continental Passenger Association: Pacific Coast 
and other far Western territory not otherwise covered above. 


Issue going tickets and certificates July 2-6. 
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Special London Meeting 


TTENDANCE at the London meeting will 
A outrun all anticipations. It was thought at 

first that the Berengaria, with its first-class 
accommodations for over eight hundred, would be 
large enough to take care of the entire American 
delegation. The registration, however, shows that 
there will be above sixteen hundred members of the 
Bar Association and members of their families who 
will go on the trip and that the accommodations 
of the Laconia and Aquitania will also be largely 
utilized. ‘The program which is re-printed in this 
issue shows the elaborate arrangements which are 
being made in London for their reception, and gives 
assurance that the London meeting will be as intet 
esting as it will be unique and historic. 

In this connection it may be stated that Treas 
urer Wadhams is giving out a certificate stating 
that the bearer is a member of the Association to 
members who desire this means of identification 
There will also be a special button for the London 
meeting. 

Invitations From Scotland, Ireland and France 


The following statement has been sent out by 
Hon. John W. Davis, chairman of the Special Lon 
don Committee, and Mr. H. B. Beitler, secretary 
“To the Members of American Bar Association: 

“As you have been advised, the formal func 
tions of the London meeting will conclude with a 
reception in the Houses of Parliament on the night 
of Friday, July 25th, although visits are being 
arranged for Oxford and Cambridge on the fol 
lowing day. : 

“The Association has received the following 
invitations: 

“1, From the Order of Advocates of Paris, 
France, through Manuel Fourcade, Batonnier. The 
dates fixed are Tuesday, July 29th, Wednesday, 
July 30th and Thursday, July 3lst, when various 
important functions will be arranged for all who 
can attend. 

“2. From the Bar of Scotland through Mr. 
Conde Sanderman, Dean of the Faculty of Advo 
cates of the Scottish Bar. It is proposed to enter 
tain not over 200 on Monday, July 28th, with motor 
drives, visiting places of interest during the day 
time and a reception in the evening in the old 
Parliament House Law Courts, followed by dancing 
in the Assembly Rooms. 

“3. From the Bar of Ireland through the Lord 
Chief Justice, Hon. T. F. Maloney, to entertain not 
over 200 at a date to be fixed between July 28th and 
3lst, dinner at King’s Inns, Dublin, with a recep 
tion at the Castle 

“Our hosts, particularly the Paris Bar, very 
properly request that they may be advised in ad- 
vance and as early as possible how many members 
they may expect at any of these functions. 

“Will you be good enough, therefore, to send 
by return mail to Mr. Frederick E. Wadhams, 
Treasurer, Albany, New York, the enclosed post 
card indicating which of these functions, if anv, you 
will be prepared to attend, and how many mem 
bers of your family will accompany you? 
“Dated, New York, May 28, 1924. © ~ 

“Yours very truly, 
Joun W. Davis, Chairman, 
H. B. Berrier, Secretary 


Important Notice to Those Crossing on Ships 
Other Than the Berengaria, Aquitania 
And Laconia 


It is understood that a large num! 


er Ol mel 


bers expecting to attend the London meeting, 


sail on ships other than the Berengaria, Aquitat 
or Laconia. ] 


Leitler, 
this effec 


1612 


t as promptly as possible, 


\ccordingly, their attention is cal 
to the tact that they should notily Mi 


Market street, Philadelphia, ra.. 


biarolk 


order t 


they may be included in the final arrangements 
us London functions. Als 


the vari 
} 


foreign address. 


They 


are further requested 


bers are requested to state their Lor 


) 


l 


( 


such met 


ion or oft 


upon arrival 


London to register as soon as possible at the Ass 


‘l Cecil Su 


ciation’s Headquarters at the Hote 


advance 
\lcGowa 


registration will be in chat 


nN 


ve of Mi 


Visit of the American Bar Association, 
London, July, 1924 


Program as Amended, May 2, 1924 
(Subject to further changes) 


Saturday, July 19 


Services in Westminster 


Arrival 


Sunday, July 20 


10:15 a. m 


Services in St. Paul’s (any number) 
Services in Westminster Cathedral (any num 


ber ) 


Abbey (400 each) 


and 3:00 p 


..10:30a.1 


.110 a 


Mon., Tues., Wed. and Thurs. Mornings, 
July 21, 22, 23 and 24 
Record Office, special visits with guides 

10:30 a. m. to 12:30 p 
Law Courts, special visits with guides 
ee OE ..++++-10:30 a. m. to 12:30 p. m 
(All members in parties to be formed 

for above visits ) 


Monday, July 21 


Official 


Welcome 


members and wives) 

at Four Inns of Court and 
ciety (half in five parties to be assigned) ./ p.m 
Tuesday, July 22 
\merican Ambassador and Mrs. Kellogg at 


Dinners 


home, Crewe 


members ) 


Dinners 
ciety 


signed ) 


mem 
Garden 
Inn 


at Fou 
(half 


bers) 
Parties 


(all) 


‘ 
in 


at 


House, Curzon 


Inns of Court and 


five parties to 


Wednesday, July 23 


Presentation of Blackstone Memorial (all 


in Westminster Hall (all 


Law So- 


L 


Street (all 


.4:00 p 
aw So- 
be as 

7 O00 p 


11 


3 Of p 


Lincoln’s Inn and Gray’s 


Lord Mayor’s Reception and Banquet 

Other Dinners (details later)...... 
(All members in parties to be assigned 

to banquet and dinners) 

Thursday, July 24 

Garden Party (all; details later) .. 

n by Grocers’ Co. (Sir Ernest Pol 


Receptio 


lock, M. R.) at Grocers’ Hall (all) 
Friday, July 25 


Sulgrave Manor 


ton, 


thence 


by 


bus to Sulgrave 


4:00 p. n 
7:00 p.m 
2700p 


\ftern 


9tollp 


Special train to Northamp 


Manor, 
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with luncheon at Manor, returning not tional Peace, 173 Boulevard Saint Germain. Accom- 
later than 6 p. m. (500)......Leave 10:00a.m. modations will be provided at each of these head- 
eception (all; details later)....9:00to11:00a.m. quarters, so that members of our Association may 
Saturday, July 26 have their mail addressed there, meet and confer 
isits to Oxford and Cambridge (two parties there, find there the assistance of clerks and stenog- 
of 300 each) -...9:00 a. m. to 5:00p.m. Taphers speaking and writing both languages, etc. 
Messrs. Thomas Cook & Son have heen re- 
tor. Special train to ‘latlow, thence by quested to make the necessary arrangements for the 
bus to Clieveden, returning about 6 p. m. transportation of members and their families from 
(1.000) ... Leave 2:00p. m. London to Paris and hotel accommodations at Paris, 
and members desiring their services should com- 
municate directly with them. Their New York 
Visit to Paris address is at No. 585 Fifth Avenue, and they have 
as aig : agencies in a number of American cities. As there 
In connection with the invitation of the Bar of win probably be an unusually large amount of 
iris, W hich the Association has accepted, a special travel and crowding between London and Paris dur- 
b-committee of our members has been appointed, ing the last week in July and consequently possible 
d such committee has been charged with the duty difficulty in securing satisfactory transportation and 
communicating with the representatives of the hotel accommodations, definite arrangements should 
iris Bar and arranging the programme for the be immediately made through Messrs. Cook & Son 
oposed functions to be held there. The committee or otherwise. © 
nsists of William D. Guthrie, Chairman, George A committee of American lawyers practising 
Wickersham, Frederic R. Coudert, Silas H. jn Paris has kindly consented to assist and rep- 
trawn, James Brown Scott, George B. Rose and resent us there. This Paris Committee consists of 
orge Denégre Hugh A. Bayne (of Coudert Brothers), Chairman, 
lhe tentative Paris programme as so far ar- Watson C. Emmet, Secretary, and Donald Harper, 
inged is as follows , Benjamin F. Conner, Gethering C. Miller and Lov- 
ruesday, July 29th, receptions by the Paris Bar ering Hill. 
t the Palais de Justice and at the Hotel de Ville. For further information as to Paris functions 
Wednesday, July 30th, visit to Versailles or members may communicate with William D. Guth- 
‘ambouillet, followed by evening reception in Paris, rie Chairman, Paris Sub-committee, 37 Wall Street, 
it yet definitely arranged. New York City. 
Thursday, July 31st, reception by the France : 
merica Committe¢ 
There will undoubtedly be other receptions of oat 
nid Siliée Wilh be afees ta tuk donnie Gal aes Change of Sailing Date 
ive notified Mr. Wadhams of their intention to We are requested by Mr. Harold Beitler, Secre- 
sit Paris and to be present at the various func- ; 
tions that may be arranged by our hosts there. 
Arrangements have been made for headquar- that the Laconia will sail on July 11, instead of on 
ers in Paris at the rooms of the France-America 
ommittee, 82 Avenue des Champs Elysées, and at 
e hotel of the Carnegie Foundation for Interna- Of the JourNAt. 


rden Party at Clieveden, seat of Lord As- 


tary of the London Meeting Committee, to announce 


July 12, as originally announced in the March issue 





RATES—PHILADELPHIA HOTELS 
(European Plan) 


Capac- Single Double Single Double Suite 
Hotel ity Without Without With With Par. R. & B. 
ellevue-Stratford Hotel—Broad and Walnut Sts....1,000 $4-6* $6-8 $5-6-7-8-9 $7-8-9-10-14 $20-23-25-—30 
lelphia—13th and Chestnut Sts....... Ge i. alti $4—-6 $8—10 
ldine—19th and Chestnut Sts... .. 400 $2.50-3¢ $3.50—4 $4-5 $6-7 


Belgravia—1811 Chestnut St. Pree asta $5t $7 
reen’s Hotel—8th and Chestnut Sts ; 500 $2-2.50§ $3.50-4-5 $3.50-4 $5-—5.50-6 
Hotel Longacre—Walnut St., west of Broad St....... 1285 .... ose $4 $5 
Hotel Lorraine—Broad St. and Fairmount Ave...... 500 $2 $3.50 $3-4 $5-6 
Majestic Hotel—Broad St. and Girard Ave.. dios 7. $4.00 $3.50—7 $5-8 
Pennsylvania Hotel—3900 Chestnut St... See seus aia a $4-8 $6-10 
obert Morris Hotel—17th and Arch Sts iain. Yani neu $2.50—4 $4-6 
Rittenhouse Hotel—22nd and Chestnut Sts . 500 $2-2.50  $4-5 $3-—3.50-—5 $5-6-7 
itz-Carlton Hotel—Broad and Walnut Sts =| aa iy a $5-6-7 $9-10-12 
James Hotel—13th and Walnut Sts. pwn $5 $3.50-4—5 $5-6—7-8-9 


tenton Hotel—Broad and Pine Sts... 100 $4-5 $8-10 
ylvania Hotel—Juniper and Locust Sts.. 800 ; ee $4-5 $6-8 
endig Hotel—13th and Filbert Sts.... weer sles $3.50-4-5 $6-—7-8 
iotel Walton—Broad and Locust Sts ' . 350 $3 $5 $3-4-5 $6-7-8 
* The lower prices in this and following columns for rooms at the Bellevue-Stratford are for rooms on the open 
urt; the higher for outside rooms 
+ American Plan, $3.50 per day per person, in addition to room rate. 
t American Plan, single room with bath, $8: double with bath, $13; 2 rooms with bath, 2 persons, $14-18. 
§ Lower prices are for inside rooms, higher for front rooms. 
{ For one person. For two persons, prices are $8—10. 


| Room with bath and twin beds, $6-—7. z 
N. B. Address all applications for reservations to Harold B. Beitler, 1612 Market St., Philadelphia, Penn. 





STATE AND LOCAL BAR ASSOCIATION NOTES 


HE BaR ASSOCIATION OF ARKANSAS held the most 
+ largely attended and the best meeting in its his- 

tory at Little Rock on May 23, 24. The address 
of welcome was delivered by George A. McConnnell of 
Little Rock, and the response was made by M. J. 
Gantt of Pine Bluff. President C. E. Daggett took 
as the subject of his address “The Transportation Act 
of 1920.” At the afternoon session of the first day 
Federal Judge Lee Estes, of the United States Dis- 
trict Court of Texarkana, Texas, spoke on “Roger B. 
Taney”; and Hon. E. H. Randolph of Shreveport, 
La., former president of the Louisiana State Bar As- 
sociation, spoke on “Law Enforcement.” At the morn- 
ing session on the second day Hon. Marcus L. Bell, of 
New York City, a former Arkansan and at present gen- 
eral counsel and vice-president of the Rock Island 
Railroad, delivered an address on “Closing the Bar.” 
\t the same session Hon. R. E. L. Saner, president of 
the American Bar Association, delivered an address on 
“Back to Fundamentals.” The afternoon session was 


devoted to reports of committees and election of offi- 


cers. The banquet was held Friday evening. 

Tue Wisconsin State Bar Association will 
hold its annual meeting at Appleton on June 26, 27 
and 28. An unusually full program has been provided. 
The address of welcome will be delivered by Francis 
S. Bradford, president of the Outagamie County Par 
Association, and the response will be made by Presi- 
dent William A. Hayes of the state association. There 
will follow a symposium on the general subject, 
“Problems of the Young Lawyer,” with Hon. Burr W. 
Jones, Justice of the Supreme Court, presiding. Pres- 
ident Hayes will deliver his annual address at the eve 
ning session of the first day of the meeting, on the sub- 
ject of “The Foundations of Public Confidence in 
Sench and Bar.” The program has been arranged so 
that one general subject will dominate the addresses 
and reports of certain particular sessions. The session 
Friday morning, for instance, will have as its general 
subject, “The Duty of the Bar in the Making of Law,” 
and the first item on the program will be the report 
of the committee on the organization of the bar, to be 
presented by Edwin S. Mack of Milwaukee, followed 
by a discussion. The general subject for the after- 
noon session of that day will be “The Duty of the Bar 
in the Administration of Criminal Law.” Mr. H. A. 
Sawyer of Milwaukee will speak on “Guide Posts for 
the Prosecution of Criminal Prof. J. H. 
Mathews, director of the course in chemistry at the 
University of Wisconsin, on “The Use of Scientific 
Methods in the Detection of Crime,” illustrated by 
lantern slides; W. H. Bennett, on “Guide Posts for the 
Defense in Criminal Cases.”’ Each subject will be fol- 
lowed by a discussion. 

At the evening session on Friday Dr. Karl von 
Lewinski, Counsellor of the German Embassy, Wash- 
ington, D. C., representative of the German Republic 
before the Mixed Claims Court at Washington, will 
deliver an address on “The Administration of Justice 
in the Courts of Germany.” The general subject for 
the morning session on Saturday will be “The Duty of 
the Bar in the Administration of Justice in Civil Cases.” 
Mr. Roy P. Wilcox of Eau Claire will speak on 
“Simplifying the Organization of the Courts of the 
State”; Mr. Theo. Brazeau of Wisconsin Rapids on 
“What May Be Done to Lessen the Time and Expense 
Involved in the Trial of Cases?” Mr. Frank T. Boisel 


Cases 
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of Milwaukee, chairman of the Committee on Prac 
tice and Procedure, will present its report. At the 
afternoon session Hon. Wm. Draper Lewis, directo: 
of the American Law Institute, will deliver an ad 
dress on “The Organization and Aims of the America: 
Law Institute.” The banquet will be held in the eve 
ning; Hon. Albert L. Spencer will be toastmaste: 
There is printed in connection with the program for 
the meeting a special program for ladies for the thre: 
days, which apparently leaves nothing to be desire 
from a social and recreational standpoint 

THe Georcia State Bar Association held its 
annual meeting at Hotel Tybee, Tybee Island, o1 
Thursday, Friday and Saturday, May 29, 30 and 31 
President Wm. M. Howard of Augusta delivered the 
presidential address at the opening session. The an 
nual address was delivered by Hon. Wm. G. Brantle 
of Washington, D. C., former resident of Georgia, and 
at one time representative of the Eleventh Congre 
sional District. The program included the following 
other addresses: “The Life of Gov. Herschel V. John 
son,” by Hon. James K. Hines, Associate Justice of th 
State Supreme Court; “The Rise of the Colonial Law 
yer,” by Hon. Nash R. Broyles, Chief Judge of the 
Georgia Court of Appeals; “In What Way Can the 
Bar Assist in the Selection of Candidates for Judicial 
Office ?”—A symposium participated in by Messrs. W 
Carroll Latimer of Atlanta, L. C. Slade of Columbus, 
John B. Gamble of Athens, and Russell Snow of 
Whitman. Reports of a special committee on the S« 
lection of Judges, of the Committee on Juris 
prudence, Law Reform and Procedure, and of th 
Committee on Legal Education and Admission to 
the Bar, were features of the meeting. 

THe New York LAwyers’ AssociaTION elected 
the following officers at the annual meeting held on 
May 8, 1924: President, Former Senator, James A 
O’Gorman; First Vice President, William Nelson 
Cromwell; Sccond Vice President, Henry W. Taft; 
Third Vice President, Samuel Seabury, former Judge 
of the New York Court of Appeals; Secretary, John 
E. O’Brien; Treasurer, Benno Lewinson 

Tue Iowa Strate Bar AssocraATION 
Thirtieth Annual meeting in Des Moines on 
19-20, 1924. A ‘large attendance is expected. 

The annual address will be given by Federal Judge 
James H. Wilkerson of Chicago on the subject of “The 
American Bar—the Nation’s Great Conservative 
Force.” Judge Andrew A. Bruce of Northwestern 
University will address the meeting on the subject 
“The Problem of the Courts and the Vision of 
America.” 

The membership of the Association has passed th 
1,400 mark and 200 applicants will be voted upon at 
the meeting. 

Judge M 
Committee on 
the progress made by the latest activity of the 
tion.—Crtype H. Doovittie, Secretary 

Tue Nortn Daxota State Bar Association 
will hold its annual meeting in Jamestown late in Sep 
tember or during the first week in October, according 
to a decision of the Executive Committee at a recent 
meeting in that city. Hon. Charles S. Whitman o 
New York, and Hon. R. E. L. Saner, President of th 
(American Bar Association, will deliver the principal ad 


dresses. 


will hold its 
June 


J. Wade will present the report of the 
American Citizenship which will show 
\ssocia 





LETTERS OF INTEREST TO THE PROFESSION 


Favors Caraway Bill 

\RK., May 26 lo the Editor: 
of the JourNnaL, I note the 
Vice-Chairman of 
Reform, 


OT SPRINGS 
In the May issu 
action of the Chairman and 
Committee on Jurisprudence and Law 
d its alarm at the probable passage of what you des- 
Senate Bill, No. 624, now 
house, and making it reversible 
the Federal Court, in a jury 
inion as to the credibility of 
of the evidence; and also 
reduce his charge to the 
the argument of Counsel. 
article expresses great alarm at the 
1, and among other things states 
many cases would make 
d in fact destroy the jury, 


the Caraway 
nding before the 
ror for a Judge of 
il, to express his op 
the weight 


nated as 


tnesses or 
juiring that the Judge 


ry in writing and before 


Your 
ssage of this bil 
it “such a 
y trial a mockery an 


statute in 


f the American Bar Association, 
mpathy with the purposes of 
opinion, instead of such a law 


As a membet 
[ am heartily in sy 
his bill, and, in my 
iking a jury trial a mockery, the practice under 

would be exactly the reverse. 

The author of the bill, Senator Caraway, of 
\rkansas, lawyer and having practiced 
nder the laws of the State of Arkansas, doubtless 
ppreciates that a jury trial is a mockery far more 

under a system which permits a Judge to make 
he last argument to the jury, and in that argu- 
ent not only instruct the jury as to the law, but 

mment upon the evidence, the credibility of wit- 
and the value of their testimony, as prac- 
ed in the Federal Courts rather than in the State 
uurts where the law is settled by written instruc- 
tions before the argument by opposing counsel, who 
advance of their argument, of the 
jury as to the law governing the 


being a 


sses 


e advised in 
structions to the 
ise. 

In the former case, assuming that the Judge 
esiding was prejudiced and desired a conviction 
acquittal of the defendant, it requires no stretch 
to determine how easily such a 
a jury by his comment on 
’ the value 


the imaginatiot 
udge could influen 
e evidence, the credibility of witnesses, 
their evidence, etc. 

On the other haz if a jury wholly un- 
fluenced by a partial or prejudiced Judge, or even 
s judgment, as to the guilt or innocence of a de- 
ndant, by ing the facts as testified to by 
itnesses, who appeared before them, and subject 
direct and cross-examination by opposing Counsel, 
hem by the court, they would 
justice, and be free from any 


were 


apply 


to the law as 
far more apt t 
nfluence or awe of 


PiVel 


the presiding Judge. 
Accordingly, it is my judgment, and I suspect 
hat a large majority of the membership of the 
\merican Bar Association, who have had experi- 
ence in the trying of criminal cases in State and 
ederal courts, will endorse it, that a greater re- 
pect for our courts and our jury system will be 
nspired if the Caraway Bill is into law, 
than under the present system. 
C. Fioyp 


enacted 


HuFr. 


Judge Cardozo’s Address 

New York City, May 31.—To the Editor: The 
May number of the American Bar ASSOCIATION 
JoURNAL contained what was described as a copy 
of my address at the banquet of the American Law 
Institute in Washington on February 23, 1924. It 
was printed from a copy made by the stenographer 
without submission of the proof to me, and indeed 
without my knowledge that it was to be published 
at all. 

[ am still haunted by the spectres of misprints 
and errors. I did not say, for example, that the 
members of the Institute must be worthy of their 
“paternity.” I had no thought of their ancestry, 
though I did express the hope that they might be 
worthy of their “opportunity.” I shall only be 
reviving pangs which time is beginning to allay 
if I expand the catalogue of errata. I take consola- 
tion in the thought that they loom larger to the eye 
of wounded pride than to the eye of the indifferent 
reader. 

If some one, doing me the honor to read the 
address with care, has been mystified by words and 
phrases omitted or by others misapplied, I ask him 
to believe that I am capable of better things. 

Perhaps, now that I have delivered myself of 
this apology, the ghosts of the errata will be laid, 
and trouble me no more. 

Very truly yours, 
BENJAMIN N. Carpozo. 


Restraint of Federal Judges 


Indianapolis, Ind., May 24—To the 
Your editorial in the May number of the JourRNAL 
on congressional measures as to restraint on com- 
ment on the facts by Federal judges, gives rise to 
serious thoughts. Theoretically you are right; in 
practice you may be, but such measures are signifi 
cant of a vast opinion among the profession that 
something is wrong in Federal practice. 

Life tenure of minor Federal judges with no 
check but by impeachment proceedings in the high 
court of the Senate of the United States, is the evil 
to be reached. I am not opposed to life tenure, but 
the same without restraint tends to tyranny. What 
human being, given almost unlimited power, but 
will at times walk with Nebuchadnezzar on the 
roof of the palace? The members of the bar are 
often treated as school boys and browbeaten with- 
out redress except for the privilege of going to jail 
for their loyalty to fair play; men accused of crime 
are often deprived of all but nominal jury trial by 
the prosecution and all too evident bias of the 
judges, and the newspapers are full of the smart 
quips of the woolsack over the position of some 
poor unfortunate. 

The Supreme Court of the United States should 
be given power, as the head of a unified Federal 
Court, to discipline and regulate the various 
branches. The judiciary and not the legislative 
body should perform the lustration. No trial judge, 
for he is too frequently a mere political appointee, 
should be given carte blanche. Let the judiciary 
have the power of discipline, redress and removal 
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to another district, circuit, or manner of work. If 
this be done, there will be no demand through 


numerous quack legislative proposals to weaken the 
authority of the court. 


ALVAH J. RUCKER. 


Membership in the American Bar 
Association 


Qualifications 
The constitution declares membership in good 
standing at the bar of any state during the last 
three years (part of which may have been spent 
in one state and part in another) a prerequisite to 
election. 
Dues 
The dues are $6.00 per year. There is no 
initiation fee. Members receive, as perquisites of 
membership, the monthly “American Bar Associa- 
tion Journal” and the printed annual reports of 
the proceedings of the Association, constituting 
a valuable year book of the profession in this 
country, in which their names are listed as mem- 
bers, both in the alphabetical list and in the list 
of members arranged by cities and towns in states. 
Life Membership 
Annual dues, at the option of any member, 
may be commuted by the payment of $200.00 at 
one time; and thereafter no further dues shall be 
payable by any such member. 
Application Blanks 
Blank applications for membership in the 
American Bar Association may be obtained by ap- 
plying to any of the following: 
State Directors of the Membership Committee 
Alabama Henry Upson Sims, 1010-14 First Nat. Bk. 
Bdg., Birmingham 
Herbert L. Faulkner, Juneau 
Frank E. Curley, Tucson : 
George B. Rose, 314 W. Markham St., Lit- 
tle Rock - 
.Charles S. Cushing, First Nat. Bk. Bdg., 
San Francisco 
Charles R. Brock, Wight Bdg., Denver 
Connecticut Christopher L. Avery, Groton 
Delaware Josiah Marvel, Wilmington ; 
District Columbia. Levi Cooke, Union Trust Bldg., Washington 
EEE SU9s odeees Louis C. Massey, Orlando 
Georgia Francis M. Oliver, Citizens Tr. Bdg., Savan- 
nah 
W...er F. Frear, Honolulu 
Karl Paine, Boise 
William P. MacCracken, Jr., 959 The Rook- 
ery, Chicago : 
Earl R. Conder, & Tr. Bdg., 
Indianapolis 
Wesley Martin, 634 Second St., Webster 
City 
George T. McDermott, 504 New England 
Bdg., Topeka ‘ 
Kentucky ........ Maurice K. Gordon, Madisonville 
Louisiana . Frederick Gray Hudson, Jr., Monroe 
Maine William T. Gardiner, Gardiner ; 
Maryland ..Walter L. Clark, 1319 Fidelity Bdg., Balti- 
more 
.John E, 
Boston ; 
Wade Millis, 1401 Ford Bldg., Detroit _ 
Chester L. Caldwell, 503 Guardian Life 
3dg., St. Paul 
Mississippi .......George J. Leftwich, Aberdeen 
Missouri W. Scott Hancock, 1006 Boatmen’s Bk. 
Bdg.. St. Louis 
E. C. Day, Helena } 
Ralph A. Van Orsdel, 1404 City Nat. Bdg., 
Omaha. 
Frank H. Norcross, Reno 
.Theo S. Jewett, Laconia 


Colorado 


Hawaii 
Idaho 


Illinois 


State Sav. 


Barristers Hall, 


Massachusetts Hannigan, 206 


Michigan 
Minnesota 


Montana 
Nebraska 


New Hampshire. . 





New Jersey.......Mark A. Sullivan, 15 Exchange Pl. Je: 
City, N. J. 
New Mexico Frank W. Clancy, Santa Fe 
New York........Martin Conboy, 27 Pine Street, New \ 
City 
North Carolina...Silas G. Bernard, Legal Bdg., 
North Dakota....John Knauf, Jamestown 
Ohio Daniel W. Iddings, Dayton Sav. & Tr 
Bdg., Dayton 
James R. Keaton, Terminal Bdg., Oklah 
City 
..Ben C, Dey, 815 Yeon Bdg., Portland 
...-- Joseph W. Henderson, West End Tr. Bdg 
Philadelphia 
Philippine Islands.George A. Malcolm, Manila 
Porto Rico Henry G. Molina, San Juan 
Rhode Island Thomas A. Jenckes, 916 Turks Head B 
Providence 
Carolina... Henry E, Davis, Florence 
Dakota.....Jason E. Payne, Vermilion 
J. Harry Price, Empire Bdg., Knoxvill 
’. M. Crook, Beaumont 
A. Badger, 608 Boston 
City 
George M. Hogan, St. Albans 
Virginia C. M. Chichester, The Law Bdg., Richmo: 
Washington ......Marion Edwards, New York Bdg., Seatt! 
West Virginia..... Harvey F. Smith, Clarksburg 
Wisconsin Arthur A. McLeod, Madison 
Wyoming William C. Kinkead, Cheyenne 
Applications may also be obtained from thx 
officers of the Association and frofm the office 
the American Bar Association Journal. 


Asheville 


Oklahoma 


Oregon 
Pennsylvania 


South 
South 


3dg., Salt Lak 


Vermont 


Classic Recipes for Success at the Bar 

“*Nothing does a young barrister so much good 
as a little starvation,’ Lord Eldon once remarked. 
was not always a successful lawyer—if an Attorney 
General can be described as a successful lawyer,’ Sit 
Patrick Hastirgs told a sympathetic audience at Leyto 
the other day. ‘Time was when I walked about t! 
streets of London with scarcely any boots to my feet 
I have known what it is to go for days with only on 
meal a day.’ So the Attorney General, though he do« 
not appear to have indicated whether he had beet 
called when he endured these privations, may be r 
garded as a striking instance of the Eldonian doctrin 
How far the doctrine is really sound may be the sul 
ject of controversy. What is certain is that Lor 
i:Idon is not alone in having declared an experience oi 
poverty to be useful to a member of the Wher 
Lord Erskine was asked to give a recipe for success 
at the Bar he promptly replied, ‘Not to possess 
penny.’ A famous advocate of our own time has als 
declared the ‘eternal want of pence’ to be one of the 
elements of success. ‘A young barrister should have 
a good deal of ambition, possess very little money, an 
be very much in love.” So Sir Edward Clarke on 
informed the members of the Hardwicke Society, some 
of whom must have often wondered why, having pos 
and retained—all these qualifications, forensi 
success has been denied them. Perhaps, as they con 
pare the early struggles of Sir Patrick Hastings with | 
present prosperity, they may be inclined to believe th 
they were not destitute enough. Or they may reali 
that something more than a slender purse is requiré 
‘High spirits,’ Mr. Justice Maule declared to be esse 
tial to the achievement of success. ‘Connections.’ sa 
the great Tidd—‘a barrister without connections is li 
launching a ship without water.’ ‘Frugality, industt 
and a good digestion are necessary for success at t 
sar.” This is the dictum of Sir Harry Poland, a mo 
his allusion to the digestive organs may well creat ing 
some doubt whether the Eldonian principle, after a! and 
is well founded.”—The Law Journal. 
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